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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 534
RIN: 3206-AJ47

Basic Pay for Employees of Temporary
Organizations

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing interim
regulations on setting pay for employees
of temporary organizations established
by law or Executive order. These
regulations will enable agencies to
determine the rate of basic pay and
locality payments for employees of
temporary organizations.

DATES: Effective Date: The regulations
are effective on January 25, 2002.

Applicability Dates: The regulations
apply on the first day of the first
applicable pay period beginning on or
after January 25, 2002.

Comments Date: Comments must be
received on or before March 26, 2002.
ADDRESSES: Comments may be sent or
delivered to Donald J. Winstead,
Assistant Director for Compensation
Administration, Workforce
Compensation and Performance Service,
Office of Personnel Management, Room
7H31, 1900 E Street NW., Washington,
DC 20415, FAX: (202) 606—0824, or
email: payleave@opm.gov.

FOR FURTHER INFORMATION CONTACT: Ron
Genua, (202) 606—2858.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM) is
issuing interim regulations on
compensation for employees of
temporary organizations established by
law or Executive order. Section 1101 of
the Floyd D. Spence National Defense
Authorization Act for fiscal year 2001

(Public Law 106—-398, October 30, 2000),
adds a new subchapter IV to chapter 31
of title 5, United States Code.
Subchapter IV provides that the head of
a temporary organization may make
excepted service appointments of up to
3 years to fill positions of the temporary
organization. The appointments may be
extended for an additional 2 years
consistent with regulations published
by OPM. This authority is available to
executive and legislative branch
agencies. In addition, subchapter IV
provides that, upon request by the head
of a temporary organization, the head of
any department or agency of the
Government may detail employees on a
nonreimbursable basis to the temporary
organization to assist the temporary
organization in carrying out its duties.

Subchapter IV defines a temporary
organization as a commission,
committee, board, or other organization
that is established for a specific period
of time, not in excess of 3 years, for the
purpose of performing a specific study
or other project. Such a temporary
organization generally terminates upon
completion of the study or project.

Subchapter IV provides OPM with
authority to establish regulations to
determine the rate of basic pay for
employees of temporary organizations
without regard to the provisions of
chapter 51 and subchapter III of chapter
53 of title 5, United States Code. (See 5
U.S.C. 3161(d).) These interim
regulations do not apply to temporary
organizations established prior to
October 30, 2000.

Subchapter IV also provides that the
rate of basic pay for the chairman, a
member, an executive director, a staff
director, or other executive level
position of a temporary organization
may not exceed the maximum rate of
basic pay established for the Senior
Executive Service (SES) under section
5382 of title 5, United States Code. The
rate of basic pay for other positions in
a temporary organization may not
exceed the maximum rate of basic pay
for GS—-15. However, the rate of basic
pay for a senior staff position of a
temporary organization may, in a case
determined by the head of the agency to
be exceptional, exceed the maximum
rate of basic pay for GS-15, but may not
exceed the maximum rate of basic pay
for the SES. Subchapter IV defines basic
pay as including locality pay provided

under section 5304 of title 5, United
States Code.

In setting rates of basic pay for staff
and other non-executive level positions,
the interim regulations require that the
head of a temporary organization give
consideration to the significance, scope,
and technical complexity of the position
and the qualifications required for the
work involved. This is consistent with
a parallel requirement established under
regulations published by the General
Services Administration for setting basic
pay for advisory committee members
and staff under the Federal Advisory
Committee Act. (See 41 CFR 101—
6.1033.) The interim regulations also
require the head of a temporary
organization to take into account rates of
basic pay paid to Federal employees
who have duties that are similar in
terms of difficulty and responsibility.

The interim regulations provide
General Schedule locality payments to
all executive level and staff positions of
temporary organizations. The
regulations set maximum rates of basic
pay and locality-adjusted rates of pay
for employees of temporary
organizations. This will make it easier to
determine pay when employees move
from General Schedule positions to
positions in temporary organizations,
and vice versa.

The compensation authority in 5
U.S.C. 3161(d) is limited to determining
rates of basic pay and locality-adjusted
rates of pay for employees of temporary
organizations. In addition, subchapter
IV provides that an employee of a
temporary organization is entitled to the
same benefits provided to temporary
employees under title 5, United States
Code. The interim regulations clarify,
however, that subchapter IV provides no
new independent authority for the head
of a temporary organization to establish
other forms of compensation and
benefits not authorized by title 5, United
States Code, or another specific
authority. For example, the law does not
create any new authority for providing
premium pay, bonuses, awards, leave,
or benefits differently than under title 5
or any other already existing statute.

The interim regulations require that
the head of a temporary organization
comply with section 5504 of title 5,
United States Code, including the
requirement for biweekly pay periods
and requirements for converting an
annual rate of basic pay to a basic
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hourly, daily, weekly, or biweekly rate.
The regulations also require that
employees of temporary organizations
receive basic pay on an hourly basis.
These requirements will facilitate
compliance with the laws and
regulations on crediting and using leave
on an hourly basis, or fractions thereof.

Finally, subchapter IV provides
criteria under which the head of a
temporary organization may accept
volunteer services without regard to
section 1342 of title 31, United States
Code.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to 5 U.S.C. 553(b)(3)(B) and
5 U.S.C. 553(d)(3), I find that good cause
exists for waiving the general notice of
proposed rulemaking and making this
rule effective on the date of its
publication in the Federal Register.
This waiver is appropriate because the
interim regulations are being published
to implement changes in law that are
already in effect.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 534

Government employees, Hospitals,
Students, Wages.
Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, OPM is amending part
534 of title 5 of the Code of Federal
Regulations as follows:

PART 534—PAY UNDER OTHER
SYSTEMS

1. The authority citation for part 534
is revised to read as follows:
Authority: 5 U.S.C. 1104, 3161(d), 5307,

5351, 5352, 5353, 5376, 5383, 5384, 5385,
5541, and 5550a.

2. Subpart C of part 534 is added to
read as follows:

Subpart C—Basic Pay for Employees of
Temporary Organizations

534.301 General.

534.302 Applicability.

534.303 Basic pay for executive level
positions.

534.304 Basic pay for staff positions.

534.305
pay.

Pay periods and computation of

Subpart C—Basic Pay for Employees
of Temporary Organizations

§534.301 Coverage.

This subpart provides rules for setting
rates of basic pay for employees who are
appointed to positions in temporary
organizations in accordance with
subchapter IV of chapter 31 of title 5,
United States Code (5 U.S.C. 3161).
Such temporary organizations are
established by law or Executive order.
Employees appointed under 5 U.S.C.
3161(b) are not subject to the provisions
applicable to General Schedule
employees covered by chapter 51 and
subchapter III of chapter 53 of title 5,
United States Code.

§534.302 Applicability.

The regulations in this subpart are
applicable to employees of temporary
organizations who are appointed and
compensated under 5 U.S.C. 3161. The
rates of basic pay for employees
appointed under 5 U.S.C. 3161(b) must
be established under the regulations in
this subpart. This subpart provides rules
for determining rates of basic pay and
locality-adjusted rates of basic pay. This
subpart does not provide authority to
establish other forms of compensation
and benefits not authorized by title 5,
United States Code, or another specific
statutory authority.

§534.303 Basic pay for executive level
positions.

(a) Rates of basic pay for executive
level positions of temporary
organizations may not exceed the
maximum rate of basic pay established
for the Senior Executive Service under
5 U.S.C. 5382. Therefore, the highest
rate of basic pay for executive level
positions of temporary organizations,
not including any applicable locality-
based comparability payment under 5
U.S.C. 5304, may not exceed the rate of
basic pay for level IV of the Executive
Schedule.

(b) Employees in executive level
positions of temporary organizations
must be paid locality payments in
addition to basic pay in the same
manner as employees covered by 5
U.S.C. 5304. Locality-adjusted rates of
basic pay for executive level positions
may not exceed the rate of basic pay for
level III of the Executive Schedule.

§534.304 Basic pay for staff positions.
(a)(1) Rates of basic pay for staff or
other non-executive level positions of
temporary organizations may not exceed
the maximum rate of basic pay for grade
GS-15 of the General Schedule under 5

U.S.C. 5332, excluding any locality-
based comparability payment under 5
U.S.C. 5304.

(2) In establishing rates of basic pay
for staff and other non-executive level
positions of temporary organizations,
the head of a temporary organization
must give consideration to the
significance, scope, and technical
complexity of the position and the
qualifications required for the work
involved. The head of a temporary
organization must also take into account
the rates of pay applicable to Federal
employees who have duties that are
similar in terms of difficulty and
responsibility.

(b) Employees in staff and other non-
executive level positions of temporary
organizations must be paid locality
payments in addition to basic pay in the
same manner as employees covered by
5 U.S.C. 5304. Locality-adjusted rates of
basic pay may not exceed the locality-
adjusted rate of basic pay for grade GS—
15 of the General Schedule under 5
U.S.C. 5304, for the locality pay area
involved.

(c) Notwithstanding the limitations in
paragraphs (a) and (b) of this section,
the rate of basic pay and locality-
adjusted rate of basic pay for a senior
staff position of a temporary
organization may, in a case determined
by the head of a temporary organization
to be exceptional, exceed the maximum
rates established under those
paragraphs. However, the higher
payable rates may not exceed the
applicable maximum rate of basic pay or
locality-adjusted rate of basic pay
authorized under this subpart for an
executive level position.

§534.305 Pay periods and computation of
pay.

(a) The requirements of 5 U.S.C. 5504,
must be applied to employees of
temporary organizations. This includes
requirements for biweekly pay periods
and requirements for converting an
annual rate of basic pay to a basic
hourly, daily, weekly, or biweekly rate.

(b) Employees of temporary
organizations must receive basic pay on
an hourly basis.

[FR Doc. 02-1604 Filed 1-24-02; 8:45 am]
BILLING CODE 6325-39-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 00—-036-3]

Citrus Canker; Addition to Quarantined
Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the regulations by adding
portions of Hendry and Hillsborough
Counties, FL, to the list of quarantined
areas and by expanding the boundaries
of the quarantined areas in Broward,
Collier, Dade, and Manatee Counties,
FL, due to detections of citrus canker in
these areas. The interim rule imposed
restrictions on the interstate movement
of regulated articles from and through
the quarantined areas and was necessary
to prevent the spread of citrus canker
into noninfested areas of the United
States.

EFFECTIVE DATE: The interim rule
became effective on August 29, 2000.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Poe, Operations Officer,
Program Support Staff, PPQ, APHIS,
4700 River Road Unit 134, Riverdale,
MD 20737-1231; (301) 734-8899.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective August 29,
2000, and published in the Federal
Register on September 5, 2000 (65 FR
53528-53531, Docket No. 00-036—1), we
amended the citrus canker regulations,
contained in 7 CFR 301.75-1 through
301.75-16, in response to the detection
of the disease in areas outside of the
previously quarantined areas. On
September 26, 2000, we published a
correction (65 FR 57723, Docket No. 00—
036-2) that clarified the description of
quarantined areas contained in the
interim rule. The interim rule, as
corrected by that document, added
portions of Hendry and Hillsborough
Counties, FL, to the list of quarantined
areas and expanded the boundaries of
the quarantined areas in Broward,
Collier, Dade, and Manatee Counties,
FL. The interim rule imposed
restrictions on the interstate movement
of regulated articles from and through
the quarantined areas.

Comments on the interim rule were
required to be received on or before

November 6, 2000. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Orders
12372, 12866, and 12988, the Paperwork
Reduction Act, and the National
Environmental Policy Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

Regulatory Flexibility Act

This rule affirms an interim rule that
amended the regulations by adding
portions of Hendry and Hillsborough
Counties, FL, to the list of quarantined
areas and by expanding the boundaries
of the quarantined areas in Broward,
Collier, Dade, and Manatee Counties,
FL, due to the detection of citrus canker
in those areas. The interim rule imposed
certain restrictions on the interstate
movement of regulated articles from and
through the quarantined areas. The
interim rule was necessary to prevent
the spread of citrus canker into
noninfested areas of the United States.

In accordance with 5 U.S.C. 604 of the
Regulatory Flexibility Act, we have
performed a final regulatory flexibility
analysis regarding the economic effects
of the interim rule on small entities. The
Small Business Administration (SBA)
defines a firm engaged in agriculture as
“small” if it has less than $750,000 in
annual receipts.

The entities who could be affected by
the interim rule include those
businesses that produce, sell, process,
handle, or move regulated articles, such
as commercial groves, grove
maintenance services, fruit transporters,
fruit processors, nurseries, nursery stock
dealers, fresh fruit retail stores, fruit
packers, gift fruit shippers, fruit
harvesting contractors, lawn
maintenance businesses, and flea
markets. Because the interim rule
restricted the interstate movement of
regulated articles from and through the
quarantined areas, entities that are
located within the new or expanded
quarantined areas, as well as entities
located outside the quarantined areas,
could be affected.

The number of these entities that meet
the SBA definition of a small entity is
unavailable. However, it is reasonable to
assume that most of these entities are
small in size because the majority of the
same or similar businesses in southern
Florida, as well as the rest of the United
States, are small by SBA standards. For
example, we have identified a total of
317 commercial citrus groves in those

counties in which quarantined areas
were established or expanded by the
interim rule. Approximately 285 of the
317 commercial citrus groves in those
counties meet the SBA definition of a
small entity.

Commercial citrus growers,
processors, packers, and shippers
within the quarantined areas will still
be able to move their fruit interstate,
provided that, among other things, the
fruit is treated and not shipped to
another citrus-producing State. Growers
will have to bear the cost of treatment,
but that cost is expected to be minimal.
The prohibition on moving the fruit to
other citrus-producing States is not
expected to negatively affect entities
within the quarantined areas because
most States do not produce citrus and
growers are expected to be able to find
a ready market in non-citrus-producing
States.

Alternatively, owners of commercial
citrus groves whose trees were removed
because of citrus canker pursuant to a
public order between 1986 and 1990 or
on or after September 28, 1995, may,
subject to the availability of funding,
receive payments to replace commercial
citrus trees. Eligible commercial citrus
grove owners may also, subject to the
availability of funding, receive
payments to recover income from
production that was lost as a result of
the removal of commercial citrus trees
to control citrus canker. These lost
production and tree replacement
payments will help to reduce the
economic effects of the citrus canker
quarantine on affected commercial
citrus growers.

The nurseries and commercial groves
affected by the interim rule will be
required to undergo periodic
inspections. These inspections may be
inconvenient, but the inspections will
not result in any additional costs for the
nurseries or growers because the Animal
and Plant Health Inspection Service or
the State of Florida will provide the
services of an inspector without cost to
the nursery or grower.

Fresh fruit retail stores, nurseries, and
lawn maintenance companies, for the
most part, operate locally; they do not
typically move regulated articles outside
of the State of Florida during the normal
course of their business, and consumers
do not generally move products
purchased from those entities out of the
State. The fruit sold by grocery stores
and other retail food outlets is generally
sold for local consumption. Retail
nurseries also market their products for
local consumption. Lawn maintenance
businesses collect yard debris, but they
do not normally transport that debris
outside the State for disposal.
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The fresh fruit retailers affected by the
interim rule will be required to abide by
restrictions on the interstate movement
of regulated articles. They may be
affected by the interim rule because fruit
sold within the quarantined areas in
retail stores cannot be moved outside of
the quarantined areas. However, we
expect any direct costs of compliance
for fresh fruit retailers will be minimal.

The lawn maintenance companies
affected by the interim rule will be
required to perform additional
sanitation measures when maintaining
an area inside the quarantined areas.
Lawn maintenance companies will have
to clean and disinfect their equipment
after grooming an area within the
quarantined areas, and they must
properly dispose of any clippings from
plants or trees within the quarantined
areas. These requirements will slightly
increase costs for lawn maintenance
companies affected by the interim rule.

Consideration of Alternatives

The alternative to the interim rule was
to make no changes in the citrus canker
regulations. We rejected this alternative
because failure to quarantine portions of
Hendry and Hillsborough Counties, FL,
and additional portions of Broward,
Collier, Dade, and Manatee Counties,
FL, could result in greater economic
losses for domestic citrus producers due
to citrus canker.

The interim rule contained no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 that
was published at 65 FR 53528-53531 on
September 5, 2000, and that was
corrected in a document that was
published at 65 FR 57723 on September
26, 2000.

Authority: 7 U.S.C. 166, 7711, 7712, 7714,
7731, 7735, 7751, 7752, 7753, and 7754; 7
CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106—113, 113 Stat.
1501A-293; sections 301.75—15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

Done in Washington, DC, this 18th day of
January 2002.

W. Ron DeHaven,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 02-1858 Filed 1-24—-02; 8:45 am)]
BILLING CODE 3410-34-U

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 1, 20, 34, 70, 71, 72, and
73

RIN 3150-AG79
Revised Filing Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to revise filing and advance
notification requirements to reflect
organizational changes within the NRC.
The amended regulations are necessary
to correct telephone numbers, eliminate
duplicative filings, and to inform the
public of administrative changes within
the NRC.

EFFECTIVE DATE: ]anuary 25, 2002.

FOR FURTHER INFORMATION CONTACT:
Carrie Brown, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
8092, e-mail: cxb@nrc.gov.
SUPPLEMENTARY INFORMATION: The
Commission’s Announcement No. 108,
dated December 24, 1998, announced its
decision to abolish the Office for
Analysis and Evaluation of Operational
Data (AEOD), effective January 3, 1999.
The emergency response function of
AEOD was transferred to the Office of
Incident Response Operations (IRO).
Any future general correspondence and
technical documents relating to incident
response should be addressed to IRO.
This final rule also corrects the
telephone number for the NRC
Operations Center.

In 1995 the NRC transferred
responsibility for receiving advance
notification of shipments of licensed
materials from the Division of Industrial
and Medical Nuclear Safety (IMNS) and
NRC Regional Administrators to the
Spent Fuel Project Office (SFPO). Future
applications and reports as required
under parts 72 and 73 should be
addressed to the SFPO rather than IMNS
or the Regional Administrators. The
attached final rule will inform the
public of these previous organizational
changes and will eliminate duplicate
filings.

Because these minor amendments
only reflect organizational changes, the
notice and comment provisions of the
Administrative Procedures Act do not
apply pursuant to 5 U.S.C. 553(b)(A).
The amendment is effective on
publication in the Federal Register.
Good cause exists to dispense with the
usual 30-day delay in the effective date
because this amendment is of a minor
and administrative nature, dealing with
the NRC’s organization.

Environmental Impact: Categorical
Exclusion

NRC has determined that this final
rule is the type of action described in
categorical exclusion 10 CFR 51.22
(c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule decreases the burden
on licensees to eliminate the submittal
of multiple copies of reports to the NRC
Regional Administrator and the
Director, Office of Nuclear Material
Safety and Safeguards for 10 CFR
72.44(f) and 72.186(b). The public
burden reduction for this information
collection is estimated to average 0.20
hour(s) per request. Because the burden
for this information collection is
insignificant, Office of Management and
Budget (OMB) clearance is not required.
Existing requirements were approved by
the Office of Management and Budget,
approval number 3150-0132.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

List of Subjects

10 CFR Part 1

Organization and functions
(Government Agencies).

10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material, Nuclear
materials, Nuclear power plants and
reactors, Occupational safety and
health, Packaging and containers,
Radjiation protection, Reporting and
recordkeeping requirements, Source
material, Special nuclear material,
Waste treatment and disposal.

10 CFR Part 34

Criminal penalties, Packaging and
containers, Radiation protection,
Radiography, Reporting and
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recordkeeping requirements, Scientific
equipment, Security measures.

10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

10 CFR Part 71

Criminal penalties, Hazardous
materials transportation, Nuclear
materials, Packaging and containers,
Reporting and recordkeeping
requirements.

10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

10 CFR Part 73

Criminal penalties, Export, Hazardous
materials transportation, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
NRC is adopting the following
amendments to 10 CFR Parts 1, 20, 34,
70,71, 72, and 73.

PART 1—STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

1. The authority citation for Part 1
continues to read as follows:

Authority: Secs. 23, 161, 68 Stat. 925, 948,
as amended (42 U.S.C. 2033, 2201); sec. 29,
Pub. L. 85-256, 71 Stat. 579, Pub. L. 95-209,
91 Stat. 1483 (42 U.S.C. 2039); sec. 191, Pub.
L. 87—-615, 76 Stat. 409 (42 U.S.C. 2241); secs.
201, 203, 204, 205, 209, 88 Stat. 1242, 1244,
1245, 1246, 1248, as amended (42 U.S.C.
5841, 5843, 5844, 5845, 5849); 5 U.S.C. 552,
553; Reorganization Plan No. 1 of 1980, 45
FR 40561, June 16, 1980.

§1.32 [Amended]

2.In §1.32(b), remove the words ‘‘the
Office for Analysis and Evaluation of
Operational Data,” and add in their
place the words “Incident Response
Operations,”.

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

3. The authority citation for Part 20
continues to read as follows:

Authority: Secs. 53, 63, 65, 81, 103, 104,
161, 182, 186, 68 Stat. 930, 933, 935, 936,
937, 948, 953, 955, as amended, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073,
2093, 2095, 2111, 2133, 2134, 2201, 2232,
2236, 2297f), secs. 201, as amended, 202,206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846).

§20.2201 [Amended]

4. In §20.2201(a)(2)(ii), revise the
telephone number for the NRC
Operations Center from “301-951—
0550” to “(301)-816-5100.”

PART 34—LICENSES FOR
RADIOGRAPHY AND RADIATION
SAFETYREQUIREMENTS FOR
RADIOGRAPHIC OPERATIONS

5. The authority citation for Part 34
continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841). Section
34.45 also issued under sec. 206, 88 Stat.
1246, (42 U.S.C. 5846).

§34.101 [Amended]

6. In §34.101(a), remove the words
“Office for Analysis and Evaluation of
Operational Data,” and add in their
place the words “Incident Response
Operations,”.

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

7. The authority citation for Part 70
continues to read as follows:

Authority: Secs. 51, 53, 161, 182, 183, 68
Stat. 929, 930, 948, 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2071, 2073, 2201, 2232, 2233, 2282, 2297f);
secs. 201, as amended, 202, 204, 206, 88 Stat.
1242, as amended, 1244, 1245, 1246 (42
U.S.C. 5841, 5842, 5845, 5846). Sec. 193, 104
Stat. 2835 as amended by Pub.L. 104-134,
110 Stat. 1321, 1321-349 (42 U.S.C. 2243).
Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97—425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.C. 5851). Section
70.21(g) also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Section 70.31 also
issued under sec. 57d, Pub. L. 93-377, 88
Stat. 475 (42 U.S.C. 2077). Sections 70.36 and
70.44 also issued under sec. 184, 68 Stat. 954,
as amended (42 U.S.C. 2234). Section 70.81
also issued under secs. 186, 187, 68 Stat. 955
(42 U.S.C. 2236, 2237). Section 70.82 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138).

§70.20b [Amended]

8. Section 70.20b is amended as
follows:

a. In paragraphs (f)(1) and (g)(1),
remove the words “Division of
Industrial and Medical Nuclear Safety,”
and add in their place the words
“Director, Spent Fuel Project Office,”.

b. In paragraph (f)(2)(ii), remove the
words ‘Division of Industrial and
Medical Nuclear Safety has been
notified by telephone at (301) 415—
7197,” and add in their place the words
“Director, Spent Fuel Project Office has
been notified by telephone at (301) 415—
8500,”.

c. In paragraph (f)(2)(iii), remove the
words “Division of Industrial and
Medical Nuclear Safety will be notified
by telephone at (301) 415-7197,” and
add in their place the words “Director,
Spent Fuel Project Office has been
notified by telephone at (301) 415—
8500,”.

PART 71—PACKAGING AND
TRANSPORTATION OF RADIOACTIVE
MATERIAL

9. The authority citation for Part 71
continues to read as follows:

Authority: Secs. 53, 57, 62, 63, 81, 161,
182, 183, 68 Stat. 930, 932, 933, 935, 948,
953, 954, as amended, sec. 1701, 106 Stat.
2951, 2952, 2953 (42 U.S.C. 2073, 2077, 2092,
2093, 2111, 2201, 2232, 2233, 2297{); secs.
201, as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846). Section 71.97 also issued under sec.
301, Pub. L. 96-295, 94 Stat. 789-790.

§71.1 [Amended]

10. In § 71.1(a), remove the words
“Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words “Spent Fuel Project Office,”.

§71.5 [Amended]

11. In § 71.5(b), remove the words
“Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words “Spent Fuel Project Office,”.

§71.12 [Amended]

12.In §71.12(c)(3), remove the words
“Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words “Spent Fuel Project Office,”.

§71.93 [Amended]

13. In § 71.93(c), remove the words
“Administrator of the appropriate NRC
Regional Office listed in appendix A of
part 73 of this chapter,” and add in their
place the words “Director, Spent Fuel
Project Office,”.

§71.95 [Amended]

14. In § 71.95, remove the words
“Office of Nuclear Material Safety and
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Safeguards,” and add in their place the
words “Spent Fuel Project Office,”.

§71.97 [Amended]

15.In §71.97(c)(1), remove the words
“Administrator of the appropriate NRC
Regional Office listed in appendix A to
part 73 of this chapter.” and add in their
place the words “Director, Spent Fuel
Project Office.”.

15a. In § 71.97(f)(1), remove the words
‘“Administrator of the appropriate NRC
Regional Office listed in appendix A of
part 73 of this chapter.” and add in their
place the words “Director, Spent Fuel
Project Office.”.

§71.101 [Amended]

16.In § 71.101(c) and (f), remove the
words “Office of Nuclear Material
Safety and Safeguards,” and add in their
place the words “Spent Fuel Project
Office,”.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

17. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168). Section
72.44(g) also issued under secs. 142(b) and
148(c), (d), Pub. L. 100-203, 101 Stat. 1330~
232, 1330-236 (42 U.S.C. 10162(b), 10168(c),
(d)). Section 72.46 also issued under sec. 189,
68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub.
L. 97—-425, 96 Stat. 2230 (42 U.S.C. 10154).
Section 72.96(d) also issued under sec.
145(g), Pub. L. 100-203, 101 Stat. 1330-235
(42 U.S.C. 10165(g)). Subpart J also issued
under secs. 2(2), 2(15), 2(19), 117(a), 141(h),
Pub. L. 97—-425, 96 Stat. 2202, 2203, 2204,
2222, 2224 (42 U.S.C. 10101, 10137(a),
10161(h)). Subparts K and L are also issued
under sec. 133, 98 Stat. 2230 (42 U.S.C.
10153) and sec. 218(a), 96 Stat. 2252 (42
U.S.C. 10198).

§72.16 [Amended]

18. In § 72.16(a), remove the words
“Division of Industrial and Medical
Nuclear Safety,” and add in their place
the words “Spent Fuel Project Office,”.

§72.44 [Amended]

19. In § 72.44(f), remove the words
“appropriate NRC Regional Office
specified in appendix A to part 73 of
this chapter with a copy to the Director,
Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words ‘“Director, Spent Fuel Project
Office,”.

§72.186 [Amended]

20. In § 72.186(b) remove the words
“Regional Administrator of the
appropriate NRC Regional Office
specified in appendix A of part 73 of
this chapter, with a copy to the Director,
Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words “Director, Spent Fuel Project
Office,”.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

21. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 53, 161, 68 Stat. 930, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat. 1242, as amended, 1245, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 5841,
5844, 22971). Section 73.1 also issued under
secs. 135, 141, Pub. L. 97—425, 96 Stat. 2232,
2241 (42 U.S.C, 10155, 10161). Section
73.37(f) also issued under sec. 301, Pub. L.
96-295, 94 Stat. 789 (42 U.S.C. 5841 note).
Section 73.57 is issued under sec. 606, Pub.
L. 99-399, 100 Stat. 876 (42 U.S.C. 2169).

§73.26 [Amended]

22.In § 73.26(i)(6), remove the words
“appropriate Nuclear Regulatory
Commission Regional Office listed in
appendix A of this part” and add in
their place the words “Director, Spent
Fuel Project Office”.

§73.27 [Amended]

23.In §73.27(b) in the first, second,
and fourth sentences remove the words
“Administrator of the appropriate
Nuclear Regulatory Commission
Regional Office listed in appendix A”
and add in their place the words
“Director, Spent Fuel Project Office”. In
the third sentence remove the words
“Administrator of the appropriate
Nuclear Regulatory Commission
Regional Office listed in appendix A of
this part,” and add in their place the
words “Director, Spent Fuel Project
Office,”.

§73.67 [Amended]

24.1In §73.67(e)(7)(ii), remove the
words “Administrator of the appropriate
Nuclear Regulatory Commission
Regional Office listed in appendix A”
and add in their place the words
“Director, Spent Fuel Project Office”.

§73.71 [Amended]

25.In §73.71(a)(4), remove the words
‘“ appropriate NRC Regional Office
listed in appendix A to this part.” and
add in their place the words “Director,
Spent Fuel Project Office.”.

§73.72 [Amended]

26. Section 73.72 is amended as
follows:

a. In paragraph (a)(1), remove the
words ‘“Division of Industrial and
Medical Nuclear Safety,” and add in
their place the words “Director, Spent
Fuel Project Office,”.

b. In paragraphs (a)(4) and (a)(5),
remove the words “Division of
Industrial and Medical Nuclear Safety
by telephone at 301— 415-7197” and
add in their place the words “Director,
Spent Fuel Project Office by telephone
at (301) 415-8500"".

§73.73 [Amended]

27. Section 73.73 is amended as
follows:

a. In paragraph (a)(1), remove the
words “Division of Industrial and
Medical Nuclear Safety,” and add in
their place the words “Director, Spent
Fuel Project Office,”.

b. In paragraph (b), remove the words
“Division of Industrial and Medical
Nuclear Safety at 301-415-7197.” and
add in their place the words “Director,
Spent Fuel Project Office at (301)415—
8500.”.

§73.74 [Amended]

28. Section 73.74 is amended as
follows:

a. In paragraph (a)(1), remove the
words ‘‘Division of Industrial and
Medical Nuclear Safety,” and add in
their place the words “Director, Spent
Fuel Project Office,”.

b. In paragraph (b), remove the words
“Division of Industrial and Medical
Nuclear Safety at 301-415-7197.” and
add in their place the words ‘“Director,
Spent Fuel Project Office at (301) 415—
8500.”.

Appendix A to Part 73 [Amended]

29. In appendix A to Part 73, under
the ADDRESSES column, remove the
words “Office for Analysis and
Evaluation of Operational Data,”” and
add in their place the words “Incident
Response Operations,”.

Dated at Rockville, Maryland, this 10th day
of January, 2002.

For the Nuclear Regulatory Commission.
William D. Travers,

Executive Director for Operations.
[FR Doc. 02—-1721 Filed 1-24-02; 8:45 am]
BILLING CODE 7590-01-P
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1777

RIN 2550-AA12

Prompt Supervisory Response and
Corrective Action

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Final rule.

SUMMARY: The Office of Federal Housing
Enterprise Oversight (OFHEQ) is issuing
a final rule to set forth the procedures
by which OFHEO administers the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992,
under which OFHEO takes prompt
corrective action in response to
specified declines in the capital levels
of the Federal National Mortgage
Association (Fannie Mae) and the
Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively,
the Enterprises). The rule also
implements a system of prompt
supervisory responses to be taken
whenever developments internal or
external to an Enterprise, as identified
by the agency on a case-by-case basis,
may warrant special supervisory review
by OFHEO. The initiation of a special
supervisory review pursuant to such a
procedure does not of itself indicate that
an Enterprise is in an unsound
condition; rather, it means only that
OFHEO is undertaking a focused
inquiry to ascertain the likely
consequences of a particular
development or developments for the
Enterprise.

EFFECTIVE DATE: February 25, 2002.
FOR FURTHER INFORMATION CONTACT:
Alfred M. Pollard, General Counsel,
(202) 414—-3788 or David W. Roderer,
Deputy General Counsel, (202) 414—
6924 (not toll-free numbers), 1700 G
Street NW, Fourth Floor, Washington,
DC 20552. The telephone number for
the Telecommunications Device for the
Deaf is: (800) 877—-8339 (TDD only).
SUPPLEMENTARY INFORMATION:

Background

Title XIII of the Housing and
Community Development Act of 1992,
Public Law 102-550, entitled the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (1992
Act), established OFHEO. OFHEO is an
independent office within the
Department of Housing and Urban
Development with responsibility for

ensuring that the Enterprises are
adequately capitalized and operate
safely and in conformity to the
requirements of applicable statutes,
rules and regulations, including their
respective charter acts.® The Enterprises
were established to effect specific public
purposes under Federal law, including
the provision of liquidity to the
residential mortgage market and the
promotion of the availability of
mortgage credit benefiting low- and
moderate-income families and areas that
are underserved by lending
institutions.?

The enumerated statutory authorities
of the Director explicitly include the
authority to issue rules to carry out the
duties of the Director,? as well as other
broad supervisory powers essentially
similar to those of the Federal bank
regulatory agencies. OFHEO is
empowered to conduct examinations of
the Enterprises; to require the
Enterprises to provide reports;* to
establish capital standards for the
Enterprises;® and, in appropriate
circumstances, to exercise
administrative enforcement authority.
OFHEQ'’s range of enforcement
authorities include, among other things,
the power to issue temporary and
permanent cease and desist orders to an
Enterprise or its executive officers or
directors, and to otherwise sanction or
impose civil money penalties when
appropriate.® OFHEQO’s enforcement
regime, addressing the scope of these
authorities and the applicable rules of
practice and procedure, is set forth in
part 1780 of OFHEQO’s regulations.”

In addition, subtitle B of the 1992 Act
requires OFHEO to establish certain
capital thresholds for the Enterprises.?
The statute directs OFHEOQ to assign
capital classifications to the Enterprises
based on those capital thresholds, and
authorizes OFHEO to reclassify an
Enterprise notwithstanding the
thresholds.? An Enterprise that is not

112 U.S.C. 4513(a). See also 12 U.S.C. 4513(b)(1)—
(5), 4517, 4521(a)(2)—(3), 4631(a)(3), 4636(a)(1).

2See Federal Home Loan Mortgage Corporation
Act, 12 U.S.C. 1451 et seq.; Federal National
Mortgage Association Charter Act, 12 U.S.C. 1716
et seq.; 1992 Act at 12 U.S.C. 4561-4567, 4562 note.

312 U.S.C. 4513(b)(1).

412 U.S.C. 4514, 4517, 1456(c), 1723a(k).

512 U.S.C. 4611-4614.

612 U.S.C. 4631-4641.

712 CFR part 1780; see 66 FR 18040 (April 5,
2001)(OFHEO final rule amending purpose and
scope section of part 1780, to summarize agency’s
statutory enforcement powers).

8See 12 U.S.C. 46144619, 4622, 4623.

9 Subtitle B of the 1992 Act directs OFHEO to
classify the Enterprises into one of four capital
classifications (‘‘adequately capitalized,”
“undercapitalized,” “‘significantly
undercapitalized,” or “critically
undercapitalized,”), based on the level of capital

classified as “adequately capitalized” is
required to obtain OFHEQ’s approval
for, and carry out, a formal plan to
restore the Enterprise’s capital.
Statutory provisions also prohibit an
Enterprise from making any capital
distribution that would result in the
Enterprise not meeting the capital
thresholds, absent OFHEQ’s approval,
and imposes additional restrictions on
capital distributions so long as the
Enterprise is not classified as adequately
capitalized. An Enterprise that is not
classified as adequately capitalized may
also be subject to a variety of regulatory
limitations and restrictions as deemed
to be appropriate by OFHEQ.10

On April 10, 2001, OFHEO published
a notice of proposed rulemaking at 66
FR 18694 seeking public comment on a
proposal to issue a rule describing the
scope of the actions the agency is
authorized to take under certain prompt
corrective action statutory provisions
applicable to the Enterprises at 12
U.S.C. 4614 through 4618, 4619(b)
through (e), 4622 and 4623, as well as
the procedures by which such actions
will be carried out. OFHEO also sought
public comment on adopting a proposed
prompt supervisory response procedure,
separate from the capital-based prompt
corrective action regime, under which
OFHEO proposed to monitor various
supervisory concerns in addition to an

maintained by the Enterprise. For these purposes,
OFHEO assesses the Enterprises’ capital by
reference to two standards. The first capital
standard is based on ratios of core capital
instruments to on balance sheet assets and off
balance sheet obligations. The ratios are set
according to percentages contained in 12 U.S.C.
4612 and 4613, subject to certain adjustments by
OFHEQ, and calculated in accordance with
guidance from OFHEO under part 1750 of OFHEO’s
regulations (12 CFR Part 1750). The statute provides
for a “minimum capital”’ level based on these ratios,
as well as a “critical capital” level, based on lower
ratios, that triggers additional enforcement
requirements and authorities under subtitle B of the
1992 Act. The other capital standard is risk-based.
On September 13, 2001, OFHEO published a final
rule amending 12 CFR Part 1750 to implement this
capital standard. 66 FR 47729. Rather than applying
leverage ratios, this risk-based capital standard
requires the Enterprises to hold sufficient total
capital to maintain a positive capital position
during a hypothetical ten-year stress period
characterized by statutorily prescribed stressful
credit conditions and large movements in interest
rates, plus an additional amount to cover
management and operations risk. As directed by 12
U.S.C. 4611, OFHEO has developed a stress test
which, when applied to an Enterprise’s book of
business, will project the amount of total capital
that would be necessary to survive the stresses
described in the statute during the stress period.
However, as provided in 12 U.S.C. 4614(d) and
4615(c), OFHEO is not to include consideration of
an Enterprise’s total capital during the classification
process, until September 13, 2002.

10 For a more detailed description of the prompt
corrective action provisions of subtitle B of the 1992
Act, see 66 FR 18696-18698 (April 10,
2001)(OFHEQ’s NPR on prompt supervisory
response and PCA).
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Enterprise’s capital classification, and to
pursue early action by an Enterprise to
preclude losses or possible losses, or to
address particular threats to safety and
soundness. The proposed procedure
would be part of OFHEO’s ongoing
supervisory program that includes
monitoring and examination of
Enterprise activities on a continuous
basis. The prompt supervisory response
approach would complement and not
supplant ongoing review programs.
Similar to the procedures under the
capital-based, prompt corrective action
regime, as proposed the prompt
supervisory response provision would
have established a set of “tripwires,”
looking to specifically enumerated
developments proposed to be
appropriate junctures for a supervisory
review to ascertain the financial or
operational consequences of such
developments upon the Enterprise.
Under the proposal, the occasion of a
specified tripwire event or condition
would have triggered an automatic
supervisory response by OFHEO.

OFHEO received comments on these
proposals from Fannie Mae, Freddie
Mac, and one former senior government
official. The three commenters
questioned the need for the prompt
supervisory response regime. They
similarly asserted that, since OFHEO
already conducts continuous and
comprehensive on-site supervision of
the Enterprises and can work with the
Enterprises informally to resolve any
significant supervisory issues that arise,
the prompt supervisory response
approach would add nothing to
OFHEQ’s ability to exercise supervisory
oversight for the Enterprises.

The prompt supervisory response
approach reflects OFHEO’s commitment
to use a broad-based method to
effectuate early identification of and
supervisory action regarding potentially
adverse developments or conditions
affecting the Enterprises, by moving
beyond the capital-based focus of
prompt corrective action in appropriate
circumstances. The prompt supervisory
response approach mandates no specific
conduct by the Enterprises; indeed, the
need for action is to be ascertained on
a case-by-case basis. In those instances
in which the Enterprise has already
undertaken appropriate steps, OFHEO
anticipates that no additional action
will be necessary. The approach also
increases the transparency of the
procedures and analytical framework
OFHEQO is to use in such matters. The
role of OFHEO to ensure the safety and
soundness of the Enterprises is not
restricted to examination and capital
monitoring functions on the one hand
and to an enforcement or prompt

corrective action procedures on the
other. OFHEO'’s duty to ensure the
Enterprises are adequately capitalized
and operate safely 1 means that the
agency is charged by Congress to act to
ensure the safety and soundness of the
Enterprises at all points on the
supervisory spectrum between
examination and enforcement.2 Thus,
OFHEQ is also charged with ensuring
that each Enterprise acts prudently in
dealing with perceived problems as they
emerge.

OFHEO has taken the comments
provided into consideration and is now
issuing a final rule, with several
modifications. In formulating Subpart
A, the final prompt supervisory
response rule, OFHEO has adopted a
less rigid approach to identify
developments warranting specific
supervisory response under the rule,
while the supervisory response process
set out in the rule has been adopted as
proposed, without substantive change.
OFHEO has also made certain
modifications to Subpart B, the prompt
corrective action provisions of the rule.
The final rule, along with the comments
and modifications, are described below.

Prompt Supervisory Response
Provisions of the Proposed Rule

Subpart A establishes a system of
prompt supervisory response to be taken
when developments internal or external
to an Enterprise, as identified by
OFHEO, warrant special supervisory
review. In order to provide a broad early
intervention regime that addresses both
capital-related and non-capital-related
supervisory concerns, the rule describes
how OFHEO may initiate specified
prompt supervisory responses to
address non-capital considerations that
are outside the primary focus of the
prompt corrective action regime, of
Subpart B.

Authority, Purpose, and Scope

In their comments, each Enterprise
asserted that the prompt supervisory
response rule, as proposed, exceeded
OFHEQ'’s statutory authority, and
should be wholly withdrawn. The
rule—as proposed, and as adopted in
final form here—contemplates that a
letter be issued directing an Enterprise
to respond to OFHEQ’s inquiry or that
OFHEO may require an Enterprise to
prepare and carry out an acceptable
action plan. The Enterprises argue that
this procedure would bypass specified

11 See, e.g., 12 U.S.C. 4513(a).

12 See, e.g., 12 U.S.C. 4513(b)(5)(OFHEO
authorized to take such actions and perform such
functions as OFHEO determines necessary
regarding “* * * other matters relating to safety
and soundness” (emphasis added)).

statutory thresholds and procedural
protections contained in the 1992 Act,
under which OFHEO may only issue
cease and desist orders or require
capital restoration plans in certain
narrowly defined circumstances,
pursuant to defined due process
procedures. Moreover, the Enterprises
asserted that OFHEO has no explicit
statutory mandate to establish safety
and soundness standards by regulation
or other guidance.

As OFHEO discussed in the preamble
to the proposed rule, the prompt
supervisory response approach is
simply a procedural framework through
which OFHEO may employ its current
array of supervisory tools and regulatory
authority to confront special factual
scenarios. The 1992 Act, at 12 U.S.C.
4631(a)(3)(A), sets out OFHEQO’s
authority to order an Enterprise to cease
and desist unsafe or unsound
practices.’3 By identifying and working
with an Enterprise to eliminate
perceived unsafe or unsound conditions
or practices through an interactive
supervisory process, such as is reflected
in the prompt supervisory response
approach, instead of resorting directly to
an adjudicative enforcement action,
OFHEO seeks to carry out its oversight
responsibilities and neither exceeds its
statutory authority nor circumvents the
procedural scheme contained in 12
U.S.C. 4631. Any subsequent use of
formal or informal enforcement
procedures will be dependent, in large
part, upon Enterprise action to address
supervisory concerns, and will be
undertaken pursuant to the applicable
statutory procedures.

OFHEO rejects assertions that the
agency has no explicit statutory
mandate to establish safety and
soundness standards by regulation or
guideline. The 1992 Act, at 12 U.S.C.
4513, particularly 12 U.S.C. 4513(b)(1)
and (b)(5), explicitly establishes such
authority without reservation. More
pertinently, the prompt supervisory
response rule does not establish
supervisory standards or specify
remedies; rather, it establishes a
supervisory process.

As described in §1777.1(a) and
1777.1(b) of the final rule, the regulation
is being issued under OFHEQ’s broad
statutory authority to take such actions
as the Director of OFHEO deems
appropriate to ensure that the
Enterprises operate in a safe and sound

13 OFHEO has responded to Enterprise challenges
to its authority to institute cease and desist
proceedings to address unsafe or unsound practices.
See 66 Fed. Reg. 18040, 18041 (April 5, 2001)
(discussion of Fannie Mae’s and Freddie Mac’s
comments on OFHEO’s procedural rules for
enforcement actions).



Federal Register/Vol. 67, No. 17/Friday, January 25, 2002/Rules and Regulations

3589

manner, together with OFHEQO’s
reporting 1* and examination 15
authorities. As set out in §1777.1(b), the
purpose of subpart A of the rule is to
fashion an early intervention regime to
address matters of supervisory concern
to OFHEO under its congressional
mandate in addition to the capital
considerations already focused upon by
the prompt corrective action regime.
However, as stated in § 1777.1(b) of the
final rule, OFHEQ'’s initiation of the
procedures under the rule does not
necessarily indicate that an unsound
condition exists; rather, the final rule is
consistent with the process that OFHEO
employs in reviewing the conduct of an
Enterprise’s affairs as a safety and
soundness regulator. The possible
supervisory responses described below,
including a supervisory letter, an action
plan, or a notice to show cause, as they
might be used under the rule, do not
constitute orders under the 1992 Act for
purposes of 12 U.S.C. 4631 or 4636.
They are simply steps in a predictable
and organized process under which
OFHEO will review issues and, as
necessary and appropriate, provide
supervisory guidance to an Enterprise.

Developments Prompting Supervisory
Response

In §1777.10 of the proposed rule,
OFHEO proposed to adopt a list of nine
possible developments that would cause
OFHEQO to initiate a special review
under the prompt supervisory response
process. The proposed list included
both external indicators tied to market
factors, as well as internal indicators
tied to factors within a particular
Enterprise. The Enterprises submitted
separate comments objecting to each of
the nine proposed ‘“‘triggers” on various
grounds. In some instances, the
Enterprises agreed that occurrence of a
particular trigger event might indicate a
potential for financial difficulties for the
Enterprise, but asserted that the
proposed triggers generally failed to take
into account countervailing factors that
could ameliorate any supervisory
concern about a particular development.
The Enterprises also asserted that the
proposed triggers focused on matters
that would most often have innocuous
underlying causes, and would likely
have already been subject to
identification and assessment by the
Enterprises and by OFHEO prior to the
time that a prompt supervisory response
inquiry might be initiated under the
rule. OFHEO does not agree with the
Enterprises’ conclusions. OFHEO does
agree that ongoing supervision and

1412 U.S.C. 4514, 1456(c), 1723a(k).
1512 U.S.C. 4517.

examination are central to its regulatory
oversight, and OFHEO notes that
ameliorative actions and prudent
planning by an Enterprise to address a
particular development would be
relevant to a supervisory inquiry or
suggested remedy under the prompt
supervisory response approach.

The final version of §1777.10 revises
the approach of the proposed rule. In
response to the comments, the list of
developments prompting a supervisory
response has been revised by deleting
certain proposed developments and by
retaining others, either as proposed or
with modifications. The revised list
retains proposed § 1777.10(a) (relating
to declines in the Housing Price Index)
and proposed paragraph (j) ,
redesignated as paragraph (e) (as to the
discretionary authority of the Director to
initiate a supervisory letter in other
circumstances). The final rule modifies
§1777.10(c) to provide only that
changes in “publicly reported” net
income are the type of development
addressed, and similarly paragraph (d)
to provide only that changes in
“publicly reported”” net interest margin
are the type of development addressed.
The final rule modifies § 1777.10(d) to
raise the threshold amount of change in
delinquent loans contemplated under
this paragraph from one half of one
percent to one percent, more
appropriately defining the point that
prompts a supervisory response. Based
on comments received, the final rule
does not include earlier proposed
paragraphs (b) (relating to interest rate
risk measures), (f) (matters related to
equity calculations), (g) (matters related
to data system operational problems),
(h) (matters related to external auditor
changes) and (i) (matters related to
board meetings). The deletion of those
paragraphs does not preclude their
consideration as developments that
might merit a supervisory response
either under routine examination and
supervision procedures of OFHEO or
under the discretionary authority
retained by the Director, under
redesignated subsection (e).16 OFHEO
will continue to review and refine the
list of early warning indicators and to
identify additional developments that
may signal a significant possibility of
difficulties so as to warrant a prompt
supervisory response.

16 Redesignated § 1777.10(e) provides that a
supervisory response may be initiated upon the
occurrence of “[a]ny other development, including
conduct of an activity by an Enterprise, that OFHEO
determines in its discretion presents a risk to the
safety and soundness of the Enterprises or is a
possible violation of applicable law, regulation, or
order.”

In their comments, both Enterprises
noted that proposed § 1777.10 (j),
redesignated (e) in the final rule, would
be sufficient to encompass all of the
possible developments with which
OFHEO was concerned under proposed
§1777.10. In addition, Freddie Mac
noted that proposed §1777.10 (j) most
closely approximates OFHEQO’s existing
oversight practices because it
incorporates discretionary elements and
implicitly suggests that OFHEO will
consider the context of particular
developments before initiating the
prompt supervisory response process.
Under §1777.10 (e) of the final rule, the
Director of OFHEO has the discretion to
initiate the prompt supervisory response
process whenever he or she is
concerned about a development or
condition relating to an Enterprise’s
safety and soundness, regardless of
whether it has manifested an impact on
the Enterprise’s capital level.
Developments and conditions of
concern to the Director under §1777.10
(e) might be detected by OFHEO in
connection with an examination of the
Enterprises, or in some other manner as
the agency conducts its continuous
supervisory and oversight functions.

Supervisory Response

Section 1777.11 of the final rule sets
out the various forms of supervisory
response that may be taken under the
regulation. As noted earlier, all elements
of the response process are recognized
and existing elements of OFHEQ’s
oversight authorities. The final rule
adopts the approach of the proposal
with only conforming changes and one
clarification. Under the procedures set
forth under the final rule, there are
several levels of response.

In each case, OFHEO is to initiate a
Level I supervisory action under
§1777.11(a) within five days of
OFHEQ’s determination under §1777.10
that a development or condition
warrants supervisory response. The
Enterprise will receive a supervisory
letter advising the Enterprise that
OFHEO has begun the prompt
supervisory response process to address
the development or condition and
setting forth such other information and
specific directions as the Director deems
appropriate in light of the
circumstances. For example, OFHEO
may direct the Enterprise to provide
information about the situation, to
respond to OFHEQ’s specific questions
or concerns, to take corrective or
remedial action, or other preventative
action as deemed appropriate.

Based on the Enterprise’s response to
the supervisory letter and other relevant
concerns, OFHEO will promptly
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determine whether additional
supervisory response under the rule is
necessary. The Enterprise’s response to
the supervisory letter may cause OFHEO
to conclude that the subject
development creates no substantial
supervisory concern or that the
Enterprise’s management of the risks
and concerns presented by the
development is adequate. In other
instances, the supervisory letter process
may cause OFHEOQ to conclude that a
heightened level of supervisory concern
is warranted, yet the letter process itself
and continuing supervisory dialogue
may be all that is needed to ensure that
the Enterprise undertakes sufficient
preventative or remedial measures.

If additional supervisory action is
deemed necessary, OFHEQO has a variety
of alternatives under § 1777.11. Level II
supervisory action, as set out in
§1777.11(b), provides for a special
review of an Enterprise. A special
review may be useful in supplementing
information already obtained by OFHEO
through the examination process, and
might provide OFHEO with a clearer
picture of the situation than could
otherwise be obtained through letters or
reports. Such review could be
conducted by OFHEO’s Office of
General Counsel, Office of Research and
Model Development, Office of
Examination and Oversight, Office of
Policy Analysis and Research, or such
other department or individual as
designated by the Director. In light of
such a special review, OFHEO will
determine whether further supervisory
action is warranted.

Under Level III supervisory action set
outin §1777.11(c), OFHEO may direct
an Enterprise to prepare and submit an
action plan addressing the development
or condition. Among other things, the
Enterprise’s action plan may be required
to include information about the
circumstances leading up to the subject
condition or development and an
assessment of its possible effects upon
the Enterprise. The Enterprise may also
be asked to describe its proposed course
of action for dealing with the
development, including an analysis of
available alternatives. If OFHEO
determines that the action plan is
insufficient to resolve the supervisory
issues created by the development,
OFHEO may direct the Enterprise to
revise the plan. However, if OFHEO
determines that the supervisory issues
will not be resolved even under a
revised plan, OFHEO may determine to
initiate other supervisory responses.

Under Level IV supervisory action, as
set outin §1777.11(d), OFHEO will
require the Enterprise to show cause
why OFHEO should not initiate formal

enforcement action against the
Enterprise. OFHEO is not, however,
required to issue a show cause notice
prior to initiating an administrative
enforcement action.

The three commenters alleged that the
prompt supervisory response process
represents a “‘one-size-fits-all” approach
that would unnecessarily limit OFHEO’s
flexibility and discretion, as well as the
agency'’s ability to formulate timely,
fact-specific, and flexible responses to
emerging supervisory issues. OFHEO
disagrees with that characterization.
OFHEO is well aware of the necessity
for a regulatory agency to apply its
expertise to specific supervisory
problems in light of the particular
attendant facts, and to do so swiftly.
Nothing in the prompt supervisory
response process limits the flexibility
necessary for OFHEO to meet its
supervisory responsibilities. As the
exclusive safety and soundness
regulator of the Enterprises, OFHEO has
been constituted with broad supervisory
authorities in order to detect and
address any safety and soundness
concerns that may arise, and has broad
enforcement powers to ensure that any
safety and soundness deficiency or
violation of law is promptly remedied,
possibly long before harm to an
Enterprise reaches the level of capital
impairment. OFHEQO’s concerns may
include an array of considerations—
ranging, for example, from matters such
as declining collateral values to asset
quality, liquidity, and operational
difficulties—that could result in
substantial harm to an Enterprise before
capital is impaired. OFHEO will analyze
the totality of each situation, rather than
awaiting a decline in capital to initiate
agency action. If an analysis reveals a
supervisory concern, then OFHEQ’s
response might reasonably include a
mixture of early warning and early
action initiatives that would be effective
before specific problems seriously affect
an Enterprise.

OFHEOQ designed the prompt
supervisory response process to provide
it flexibility as a supervisor, both in
structuring the scope of the review and
in overseeing the Enterprise’s
implementation of responsive measures.
Under §1777.11(a), OFHEO will issue a
supervisory letter commencing the
prompt supervisory response review,
but the content of the letter will depend
entirely on the “‘particular
circumstances and the nature of the
development.” There are then three
additional levels of available
supervisory responses under
§1777.11(b) through (d), but OFHEO’s
decision as to which, if any, of the
levels to use will be based on the

Enterprise’s “response to the
supervisory letter and other appropriate
factors.” At every level of supervisory
response in § 1777.11(b) through (d), the
rule expressly states that OFHEO will
assess the effectiveness of actions as
well as other relevant factors in
determining whether additional
supervisory action is appropriate. As
stated in the preamble to the proposed
rule, the levels of supervisory response
need not be carried out sequentially,
and OFHEO may pursue simultaneous
actions. In the final rule, OFHEO has
expanded the text of the rule at
§1777.11(a)(4), so as to avoid confusion
on this point.17 In addition, as reflected
in §1777.2 and § 1777.12, the prompt
supervisory response process in no way
limits OFHEQ’s discretion to use any of
its other supervisory tools and
authorities to respond to the particular
situation. OFHEO also rejects the
suggestion that the prompt supervisory
response process would not be rapid.
The supervisory letter is to be issued
within five days after OFHEO
determines that a development or
condition warrants review under the
rule, and the text of § 1777.11 requires
OFHEO to implement any additional
levels of supervisory response promptly
and review the effectiveness of such
response promptly.

Finally, the commenters expressed
concerns that, if the prompt supervisory
response approach results in public
disclosure of supervisory actions,
discussions, or correspondence, the
contents could be misunderstood by the
public and could cause the markets to
lose confidence in the Enterprises.
However, as reflected in § 1777.2(b),
supervisory responses issued under
§1777.11 do not constitute public
orders enforceable under 12 U.S.C. 1371
or 1376, and, as noted in § 1777.1(b),
OFHEQ’s initiation of procedures under
the prompt supervisory response regime
does not necessarily indicate that an
unsound condition exists.

Implementation of the Prompt
Corrective Action Provisions of the
1992 Act by the Final Rule

Subpart B of the final rule describes
the scope of actions OFHEO is
authorized to take under the prompt
corrective action provisions applicable
to the Enterprises under the 1992 Act at
12 U.S.C. 4614 through 4618, 4619(b)
through (e), 4622 and 4623, as well as
the procedures by which such an
actions are to be carried out. The

17 With the exception of nonsubstantive changes
made to conform §1777.11 of the final rule to the
revised §1777.10, OFHEO has made no other
alterations to §1777.11.
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following is an overview of the
provisions of the final rule and the
statutory authorities implemented
thereby. Freddie Mac and Fannie Mae
submitted numerous comments on
proposed Subpart B, which OFHEO has
taken into account in formulating the
final rule. These comments are
addressed below, as part of the
description of the section of the final
rule to which each comment pertains.

Authority, Purpose, Scope, and
Implementation Dates

The authority, purpose, and scope of
subpart B are set out in § 1777.1(a) and
(c), which briefly review the statutes
underlying the rule. Subpart B is issued
under OFHEQO’s broad authorities to
take such actions as are deemed
appropriate by the Director of OFHEO to
ensure that the Enterprises maintain
adequate capital and operate in a safe
and sound manner, as established by 12
U.S.C. 4513, 4631, 4632, and 4636, as
well as under the specific prompt
corrective action provisions contained
in subtitle B of the 1992 Act (12 U.S.C.
4611 through 4623), the Federal Home
Loan Mortgage Corporation Act at 12
U.S.C. 1452(b)(2), and the Federal
National Mortgage Association Charter
Act at 12 U.S.C. 1718(c)(2). These
provisions authorize OFHEO to
administer certain capital requirements
for the Enterprises, to classify the
capital of the Enterprises based on
capital levels specified in the 1992 Act,
and, in appropriate circumstances, to
exercise discretion to reclassify an
Enterprise into a lower capital category.
Under these provisions, there are also
automatic consequences for an
Enterprise that is not classified as
adequately capitalized, as well as
discretionary authority for OFHEO to
require an Enterprise to take remedial
actions.

As discussed in §1777.1(d), the 1992
Act directs OFHEO to determine capital
classifications for the Enterprises by
reference to three capital “triggers” (the
minimum capital level, the critical
capital level, and the risk-based capital
level). Notably, however, 12 U.S.C.
4614(d) delays consideration of the risk-
based capital level until one year after
OFHEQ'’s risk-based capital rule
becomes effective, that is, September 13,
2001. Section 4615 of Title 12, which
sets out the supervisory actions to be
taken as applicable to an Enterprise that
is classified as undercapitalized,
similarly provides that its provisions
will not take effect until one year after
OFHEOQ’s risk-based capital rule
becomes effective. Section 4614(d)
provides that, until that time, an
Enterprise shall be classified as

adequately capitalized if the Enterprise
maintains an amount of capital that
equals or exceeds the minimum capital
level.

Therefore, under subpart B of the final
rule at § 1777.20, different sets of capital
classifications will apply before and
after September 13, 2002. Section
1777.20(a) contains the “permanent” set
of capital classifications taking the risk-
based capital level into account as well
as the minimum capital level and
critical capital level. This set of capital
classifications will apply any time after
September 13, 2002.

The currently applicable “temporary”
set of capital classifications is contained
in §1777.20(c) as an exception to
§1777.20(a) that applies until
September 13, 2002. This currently
applicable set of classifications is based
on an Enterprise’s minimum capital
level and critical capital level, reflecting
the classification criteria presently used
by OFHEO. Section 4614(a) of Title 12,
when read together with 12 U.S.C.
4616(c) 8 and 12 U.S.C. 4617(d),1°
indicates that Congress intended
OFHEO to classify the Enterprises for
prompt corrective action purposes by
reference to minimum capital and
critical capital levels, pending
expiration of the one-year post-
effectiveness period for the risk-based
capital test.

Preservation of Other Authority

As set forth in § 1777.2(b) through (c),
the prompt corrective action provisions
are but one aspect of OFHEQO’s broad
supervisory authority to ensure that
each Enterprise maintains capital that is
adequate for its safe and sound
operation. In their comments, the
Enterprises objected to language in
§1777.2(b) that states OFHEO has
authority to require an Enterprise to
hold capital in addition to that
necessary to comply with the minimum
and risk-based capital levels, when in
OFHEOQ'’s judgment circumstances
indicate additional capital is necessary
or appropriate in light of the overall
strength of the Enterprise and market
conditions. The Enterprises argue that
the minimum and risk-based capital
levels defined by the statute are
exclusive, and OFHEO is not vested
under law with discretion to require the
Enterprises to hold additional capital.

1812 U.S.C. 4616(c) provides that statutory
provisions requiring prompt corrective action with
regard to a significantly undercapitalized Enterprise
are to be effective from the time the Enterprise is
first classified under 12 U.S.C. 4614.

1912 U.S.C. 4617(d) provides that statutory
provisions requiring prompt corrective action with
regard to a critically undercapitalized Enterprise are
to be effective from the time the Enterprise is first
classified under 12 U.S.C. 4614.

OFHEO disagrees and has adopted
§ 1777.2(b) without change. Subtitle B of
the 1992 Act, establishing the minimum
and risk-based capital levels, contains
no language to the effect that such levels
are exclusive. The 1992 Act taken as a
whole demonstrates congressional
understanding that capital by itself is
but one indicator of the financial health
or weakness of an Enterprise. All
circumstances must be weighed in
determining the capital adequacy of an
Enterprise. That is, differing conditions
may warrant greater capital to ensure
the strength and viability of an
Enterprise. Thus, under 12 U.S.C.
4513(a), it is the supervisory
responsibility of OFHEO to ensure that
the Enterprises are adequately
capitalized and operating safely. Under
12 U.S.C. 4513(b), OFHEO has exclusive
authority to take such actions as it
determines necessary regarding the
safety and soundness of the Enterprises.

An Enterprise’s maintenance of
capital sufficient to meet the minimum
capital level and risk-based capital level
does not alone establish that the
Enterprise possesses sufficient capital to
operate safely and soundly in all
circumstances. The legislative history of
the 1992 Act indicates that Congress
specifically debated whether subtitle B
established the exclusive capital levels
for the Enterprises or instead
represented a minimum ‘““floor” level. In
the end, Congress concluded that
subtitle B takes the “floor”” approach,
and that OFHEQ’s safety and soundness
authority includes the ability to require
an Enterprise to hold additional capital
whenever circumstances indicate
supplementary capital is appropriate in
consideration of the Enterprise’s overall
safety and soundness.2° Similarly, the
language of 12 U.S.C. 4614(a)(1)
provides that, for an Enterprise to be
classified as adequately capitalized, the
Enterprise should “meet or exceed” the
minimum and risk-based capital levels
(emphasis added).

In addition to its authority to require
the Enterprises to maintain additional
capital as a safety and soundness matter,
OFHEQO is authorized, as reflected in
§1777.2(c) of the final rule, to take
various kinds of supervisory action to
deal with capital deficiencies at an
Enterprise, other than or in addition to
the prompt corrective action provisions.
The 1992 Act grants OFHEO broad
discretion to take other supervisory

20 See, e.g., 138 Cong. Rec. S9353-54 (July 1,
1992)(colloquy between Senator Metzenbaum and
Senator Reigle concerning the effect of section 202
of S. 2733, which is substantially the same as 12
U.S.C. 1362); 138 Cong. Rec. H11102 (Oct. 3,
1992)(colloquy between Mr. Gonzalez, Mr. Frank,
and Mr. Leach).
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actions as may be deemed by OFHEO to
be appropriate, including issuing
temporary and permanent cease and
desist orders, imposing civil money
penalties, appointing a conservator,
entering into a written agreement the
violation of which is actionable through
enforcement proceedings, or entering
into any other formal or informal
agreement with an Enterprise.
Moreover, the initiation of a particular
action or a combination of actions does
not foreclose OFHEO from pursuing any
other action.
Definitions

The definitions in § 1777.3 cross-
reference to OFHEQO'’s capital rules at 12
CFR part 1750 in defining core and total
capital. Section 1777.3 defines the
minimum capital level as the minimum
amount of core capital specified for an
Enterprise pursuant to 12 U.S.C. 4612,
as determined under OFHEQ’s capital
rules at § 1750.4. The definition of the
critical capital level in § 1777.3 refers to
the calculation of core capital required
to meet the minimum capital level
under § 1750.4 of OFHEQ’s capital
rules, making the appropriate
adjustments thereto in order to
implement the lower percentages
specified in 12 U.S.C. 4613 as compared
to 12 U.S.C. 4612. Thus, §1777.3
defines the critical capital level as the
amount of core capital that is equal to
the sum of one half of the amount
determined under § 1750.4(a)(1) and
five-ninths of the amounts determined
under § 1750.4(a)(2) through
§1750.4(a)(7). Section 1777.3 defines
the risk-based capital level to mean the
amount of total capital specified for an
Enterprise pursuant to 12 U.S.C. 4611,
as determined under OFHEQ's risk-
based capital regulations in 12 CFR part
1750.21

The definitions of “affiliate” and
“Enterprise” are taken from 12 U.S.C.
4502(1) and 4502(6), respectively. The
1992 Act, in defining an Enterprise to
include the Enterprise’s affiliates, vests
OFHEO with the same broad
jurisdiction over the supervision and
regulation of such affiliates as the
agency has over the operations and
activities of the federally chartered
entity. Section 4502(1) defines an
affiliate to be any entity that controls, is
controlled by, or is under common
control with an Enterprise. The 1992
Act does not, however, define control,
thereby leaving the term to be
interpreted by OFHEO in light of the
context in which the term is to be used
and the particular provision of the 1992

21 OFHEO has recently published such rules at 66
FR 47729 (Sept. 13, 2001).

Act at issue.?2 In its comments, Freddie
Mac disagreed with OFHEQ’s statement
to this effect in the preamble to the
proposed rule, and instead asserted that
the term should be interpreted to have
a single meaning throughout the 1992
Act. However, as seen in other laws,
when Congress intends that an agency
use a single definition of “control”
throughout an entire act in connection
with an “affiliate’” definition, Congress
enacts a statutory definition of
“control,” including language in the
definition that specifies the test to be
applied. See, e.g., 12 U.S.C. 1813(w)(5);
12 U.S.C. 1841(a)(2). Where, as is the
case in the 1992 Act, the term is not
defined, Congress leaves the term to be
defined by the expert agency in light of
the particular context in which it is to
be used and the particular substantive
provision at issue.

The term “capital distribution” as
defined in the rule is taken from 12
U.S.C. 4502(2). Both Enterprises’
comments included objections to one
aspect of OFHEQ’s proposed definition,
under which an Enterprise’s payment to
repurchase its shares for the purpose of
fulfilling an obligation of the Enterprise
under an employee stock ownership
plan that is qualified under section 401
of the Internal Revenue Code of 1986
(26 U.S.C. 401 et seq.) or any
substantially equivalent plan would not
be treated as a capital distribution so
long as it was approved in writing by
OFHEO in advance. The Enterprises
argue that, under 12 U.S.C. 4502(2)(B),
OFHEQ'’s only proper approval function
goes to the issue of whether an
employee stock ownership plan is
substantially equivalent to a plan that is
qualified under section 401 of the
Internal Revenue Code, and the
Enterprises are not required to obtain
OFHEQ'’s approval of payments made to
fulfill the Enterprises’ repurchase
obligations under the plan.

The language of 12 U.S.C. 4502(2)(B)
is susceptible to either the proposed or
the subsequently suggested
interpretation. Upon further review,
OFHEO has modified the final version
of § 1777.3 to eliminate the requirement
that the Enterprises obtain OFHEO’s
prior written approval for stock

22]n determining whether control exists for the
purposes of exercising jurisdiction over an affiliate
of an Enterprise under any particular provision of
the 1992 Act, OFHEO considers the nature of the
particular provision and the facts and
circumstances involved. Among other things,
OFHEO considers whether an Enterprise or other
entity exercises a controlling influence over the
management and policies of a particular entity, by
ownership of, or the power to vote, a substantial
percentage of any class of voting securities, by the
ability to elect or appoint members of the board of

directors or officers of the entity, or by other means.

repurchases by employee stock
ownership plans and such substantially
equivalent plans. Under the revised
language, payments made by an
Enterprise to repurchase its shares for
the purpose of fulfilling the Enterprise’s
obligation under an ESOP that is
qualified under IRC 401 will not be
defined as capital distributions. The
same types of payments made to ESOPs
that are substantially equivalent to 401-
qualified ESOPs will also enjoy the
exception, so long as OFHEO
determines that the plan in question is
substantially equivalent to a 401-
qualified ESOP.

Section 4502(2) authorizes OFHEO to
define additional transactions as capital
distributions by regulation for these
purposes. OFHEO has at this time
identified no other transactions to be
deemed capital distributions beyond
those listed in the statutory definition.

Capital Classifications and
Discretionary Reclassification

Section 1777.20(a) sets out the capital
classifications that, as discussed above,
will be applicable to the Enterprises
after September 13, 2002, taking the
risk-based capital level into account as
well as the minimum and critical capital
levels. Until then, the classifications
under §1777.20(c), discussed below,
apply to the Enterprises. Section
1777.20(a) sets out the capital
classifications as follows:

» Adequately capitalized: An
Enterprise will be classified as
adequately capitalized if the Enterprise
meets the risk-based capital level and
the minimum capital level, unless
OFHEO has exercised its discretion to
reclassify the Enterprise into a lower
capital classification;

» Undercapitalized: An Enterprise
will be classified as undercapitalized if
it meets the minimum capital level but
does not meet the risk-based capital
level, unless OFHEO has exercised its
discretion to reclassify the Enterprise
into a lower capital classification;

* Significantly undercapitalized: An
Enterprise will be classified as
significantly undercapitalized if the
Enterprise meets the critical capital
level but fails to meet the minimum
capital level, unless OFHEO has
exercised its discretion to reclassify the
Enterprise as critically undercapitalized;

e Critically undercapitalized: An
Enterprise will be classified as critically
undercapitalized if the Enterprise does
not meet the critical capital level; and

* Discretionary reclassification: As is
set out in more detail below, 12 U.S.C.
4614(b) authorizes OFHEO to reclassify
an Enterprise into the next lower capital
classification at any time, in the
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discretion of the Director of OFHEO.
Appropriate grounds for reclassification
include a finding by the Director that
the Enterprise is either engaging in
conduct that could result in a rapid
depletion of the Enterprise’s core
capital, or that the value of property
subject to mortgages held or securitized
by the Enterprise has decreased
significantly. Other reclassifications,
based on other sections of subtitle B of
the 1992 Act pertaining to failure to
submit an acceptable capital restoration
plan or implement it, are located in
§1777.7, the section addressing capital
restoration plans.

Under § 1777.20(a), the minimum and
critical capital levels are the
determinative standards for assessing
whether an Enterprise falls into the
significantly undercapitalized or
critically undercapitalized classification
based on capital, without regard to
whether the Enterprise maintains total
capital at or above its risk-based capital
level. Under the 1992 Act, the minimum
and critical capital levels act as the
“tripwires” for the prompt corrective
actions specified in 12 U.S.C. 4616 and
4617. The amount of capital an
Enterprise is required to hold to meet its
risk-based capital level could be either
less or more than the amount of the
capital required to meet its minimum
capital level or even its critical capital
level. The rule therefore avoids a result
under which an Enterprise that fails to
meet its minimum capital level or
critical capital level might avoid
classification as significantly
undercapitalized or critically
undercapitalized by maintaining total
capital in compliance with its risk-based
capital level.

The final version of §1777.20(a)(5)
sets forth the grounds for
reclassification of an Enterprise. Under
section 4614(b), grounds for
reclassification include a finding by the
Director that the Enterprise is either
engaging in action or inaction
(including a failure to respond
appropriately to changes in
circumstances or unforeseen events)
that could result in a rapid depletion of
the Enterprise’s core capital, or that the
value of property subject to mortgages
held or securitized by the Enterprise has
decreased significantly. In their
comments, the Enterprises objected to
language proposed in § 1777.20(a)(5) to
the effect that OFHEO could also issue
a discretionary reclassification if
OFHEO deems it to be necessary to
ensure that the Enterprise holds
adequate capital and operates safely.
OFHEO disagrees. Section 4614(b)
recites that OFHEO may issue a
discretionary reclassification if the

Director determines that an Enterprise is
engaging in conduct that could result in
a rapid depletion of core capital, or that
the value of the Enterprise’s mortgage
collateral has decreased significantly.
Notably, section 4614(b) is silent with
regard to whether the statutorily recited
grounds for reclassification are
exclusive. Section 4513(b) empowers
the Director of OFHEO to make other
determinations, including those
necessary to determine the capital
classification of an Enterprise and those
necessary for other matters that the
Enterprises are adequately capitalized
and operating safely.

Taken together, the above-referenced
statutory provisions evidence a
Congressional purpose that the Director
of OFHEO have the discretionary
authority to reclassify Enterprise if the
Director determines that the Enterprise’s
capital position is not deemed by the
Director to be sufficient to ensure its
safety and soundness. OFHEO is
therefore adopting § 1777.20 (a)(5) as
proposed.

For purposes of OFHEQ’s
discretionary authority to reclassify an
Enterprise based on “conduct that could
result in a rapid depletion of core
capital” under 12 U.S.C. 4614(b),
OFHEO interprets the term “conduct” to
include action or inaction (including a
failure to respond appropriately to
changes in circumstances or unforeseen
events). In its comments, Fannie Mae
objected to inclusion of this language in
proposed § 1777.20(a)(5)(i). However,
the regulatory language is well within
the ordinary meaning of the term
“conduct,” and OFHEO has included it
in the final version of § 1777.20(a)(5)
without change. Freddie Mac also
objected to OFHEQ's assertion in the
preamble to the proposed rule that the
rapid depletion of core capital referred
to in section 4614(b) and § 1777.20(a)(5)
need only be a possible consequence of
the conduct in question. Freddie Mac
argues that OFHEQ appears to be
implementing too liberal a standard in
light of the more extreme formulation
contained in section 4614(b) itself.
OFHEDO reiterates the point, as stated in
the preamble to the proposed rule, that
the statutory language under section
4614(b) does not require OFHEO to find
that the rapid depletion is underway or
imminent, but requires only that
OFHEO determine that such rapid
depletion “could result,” i.e., that it is
a possible outcome or result of the
conduct in question, or that the conduct
could contribute significantly to
deepening losses. Congress, having
already established the capital
classifications based on capital levels to
address cases in which an Enterprise’s

capital has already declined, established
a broad standard for discretionary
reclassification, to authorize early
intervention by OFHEO when
appropriate.

Section 1777.20(d) of the final rule
provides that OFHEO will not reclassify
an Enterprise for conduct that was
previously approved by the Director of
OFHEO in connection with the
Director’s approval of the Enterprise’s
capital restoration plan or of a written
agreement that is enforceable in
accordance with 12 U.S.C. 4631. The
Enterprises argued in their comments
that OFHEO proposal impermissibly
would narrow section 4614(b), and that
the statutory language thereunder
immunizes any conduct however
approved by the Director.

Section 4614(b) provides that OFHEO
may reclassify an Enterprise that
engages in conduct “not approved by
the Director” that could result in a rapid
depletion of core capital. However, the
statute is silent as to what constitutes an
approval for these purposes, leaving
OFHEO to define the term by regulation
pursuant to the authority granted by
section 4513(b). An administrative
agency is entitled under law to establish
reasonable procedures in such manner
as to enable the agency to channel and
manage its approval processes.

The Enterprises suggest that the only
reasonable interpretation of section
4614(b) is that it immunizes all conduct
“approved by the Director” of OFHEO
in any context or manner. However,
such interpretation is so open-ended as
to be unreasonable. In light of the
significance of an approval for purposes
of section 4614(b), the statute can be
reasonably read to require an approval
to be made through a formal
mechanism, in a context in which
OFHEO can evaluate the consequences
thereof for purposes of capital
classification. Thus, it is reasonable to
define the approvals exception under
section 4614(b) as referring to approvals
made as part of a capital restoration
plan under subtitle B and to formal
supervisory agreements. The inclusion
of formal written agreements serves the
underlying purpose of fairness to the
Enterprise, particularly since such
written agreements may be used
simultaneously with a capital
restoration plan.

As provided in § 1777.20(b), if an
Enterprise is reclassified by OFHEO on
grounds that the Enterprise is engaging
in action or inaction that could result in
a rapid depletion of core capital,
OFHEO will continue to take such
conduct into account for each
subsequent determination of the
Enterprise’s capital classification, until
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OFHEOQ determines that the action,
inaction, or condition in question has
ceased and been remedied to OFHEQO’s
satisfaction. For example, if OFHEO
reclassified an Enterprise from
adequately capitalized to
undercapitalized based on such
conduct, and during the pendency of
such conduct, the Enterprise’s total
capital declined below the risk based
capital level (which, standing alone,
would result in classification in the
undercapitalized category), the resulting
classification could be to the
significantly undercapitalized category.
In addition, as provided in § 1777.20(b),
nothing in 12 U.S.C. 4614(b) prohibits
OFHEO from subsequently reclassifying
an Enterprise again if the action,
inaction or condition has not ceased or
been eliminated and remedied to
OFHEQ’s satisfaction within a
reasonable time. The foregoing would
also apply for a discretionary
reclassification under § 1777.20(a)(5),
based on a decline in collateral values.

The Enterprises also objected to
proposed § 1777.20(b), on various
grounds. Freddie Mac argues that once
OFHEO has issued a reclassification
based on conduct and the Enterprise has
submitted an acceptable capital
restoration plan, OFHEO may not
subsequently reclassify the Enterprise
for failure to eliminate the objectionable
conduct within a reasonable time, so
long as the Enterprise continues to make
good faith reasonable efforts to comply
with the capital restoration plan.
However, section 4614(b) contains no
explicit restriction or limitation on
reasonable successive reclassifications,
and such a limit could inhibit OFHEQO’s
ability to meet its supervisory
obligations under evolving
circumstances. Thus, OFHEO is
adopting the text of § 1777.20(b)(2)
without change.

Fannie Mae suggests § 1777.20(b)(2)
should be revised to ensure the
Enterprises are given advance notice of
what constitutes a reasonable period to
remedy or eliminate conduct or
conditions forming the basis of a
discretionary reclassification. However,
this issue is too fact-driven for OFHEO
to specify by rule. The question of
timing will be resolved as it arises.
OFHEO would specify such timing
matters reasonably and fairly, in light of
relevant circumstances.

Fannie Mae further suggests that it
would be unfair that OFHEO might
attempt to exercise unbridled discretion
over so significant a question as to when
a discretionary reclassification should
be terminated. Fannie Mae suggests
discretionary reclassifications should be
presumptively terminated fifteen days

after an executive officer certifies that
the condition that led to reclassification
has been corrected for at least one
calendar quarter. However, given that
initiation of a reclassification under
section 4614(b) is vested in OFHEQO'’s
discretion, as is approval of the capital
restoration plan designed to restore the
Enterprise to a secure condition,
OFHEQ rejects Fannie Mae’s assertion
that OFHEQ’s discretion over
termination of such reclassification is
somehow unfair, or of such significance
to be beyond the agency’s supervisory
authority. Moreover, the quarterly
classification process gives the
Enterprise formal written notice of
OFHEOQ'’s intention with regard to
continuation or termination of a
discretionary reclassification; provides
the Enterprise with an opportunity to
submit information that OFHEO might
take into consideration; and provides
the Enterprise with the opportunity for
judicial review (if the Enterprise is not
classified as critically undercapitalized).
The Enterprises are thus adequately
insulated from possible unfair treatment
by the agency.

As noted above, §1777.20(c) contains
a set of capital classifications based on
an Enterprise’s minimum capital level
and critical capital level, reflecting the
classification criteria presently used by
OFHEO. These classifications apply
until September 13, 2002, which is one
year following the initial effective date
of OFHEQ’s regulations establishing the
risk-based test:

» Adequately capitalized: Until
September 13, 2002, an Enterprise is
deemed to be classified as adequately
capitalized so long as it meets the
minimum capital level, as required by
12 U.S.C. 4614(d);

» Undercapitalized: Until September
13, 2002, 12 U.S.C. 4614(d) provides
that an Enterprise that meets the
minimum capital level is to be classified
as adequately classified,
notwithstanding whether the Enterprise
maintains an amount of total capital that
equals or exceeds the risk-based capital
level as otherwise required by 12 U.S.C.
4614(a)(2)(A);

* Significantly undercapitalized: An
Enterprise will be classified as
significantly undercapitalized if it meets
the critical capital level but fails to meet
the minimum capital level, unless
OFHEO has exercised its discretion to
reclassify the Enterprise as critically
undercapitalized;

* Critically undercapitalized: An
Enterprise will be classified as critically
undercapitalized if it does not meet the
critical capital level; and

* Discretionary reclassification: As
set out above, 12 U.S.C. 4614(b)

authorizes OFHEO to reclassify an
Enterprise into a lower capital
classification in certain circumstances,
in the discretion of the Director of
OFHEO.

The Enterprises specifically objected
to proposed § 1777.20(c)(5)(i)(A) and
(B), under which OFHEO notes that the
agency can reclassify an Enterprise that
otherwise meets the minimum capital
requirement. The Enterprises assert that,
during the one-year transition period
following the effective date of OFHEQO’s
risk-based capital rules, OFHEO may
not make a discretionary reclassification
of an Enterprise otherwise classified as
“adequately capitalized,” because 12
U.S.C. 4614(d) and 4615(c) prohibit
OHFEO from issuing such a
reclassification.

OFHEO disagrees. Sections 4614(d)
and 4615(c) are merely transition
provisions designed to give the
Enterprises one year to optimize their
operations in light of the new risk-based
capital rules before OFHEO begins
periodically issuing capital
classifications based on risk-based
capital as well as minimum capital.
Nothing in the law or its legislative
history indicates a Congressional
intention to make the OFHEO powerless
to confront circumstances that might
threaten the viability of the Enterprises
during the transition period. Nor were
the referenced sections intended by
Congress to immunize an Enterprise
engaged in conduct that might result in
rapid depletion of core capital. OFHEO
is therefore adopting § 1777.20(c)(5) as
proposed.

The Enterprises’ comments on
proposed § 1777.20(a)(5)(i), concerning
the scope of the conduct included
therein, and on proposed
§ 1777.20(a)(5)(ii), concerning the scope
of conduct approved by the Director, as
well as OFHEQ's responses to those
comments as discussed above, apply
equally to § 1777.20(c)(5) of the final
rule. The Enterprise’s comments on
§1777.20(b), concerning successive
reclassifications, specification of
reasonable periods to remedy conduct
upon which reclassification was based,
and OFHEQ'’s discretion over
termination of reclassifications, as well
as OFHEO’s response to these comments
as discussed above, apply equally to
reclassifications under § 1777.20(a)(5) as
they do to reclassifications under
§1777.20(c)(5) of the final rule.

Classification Procedures

Section 1777.21, implementing 12
U.S.C. 4618, sets out the procedure by
which OFHEO classifies the Enterprises.
These procedures apply to routine
classifications that OFHEO issues for
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each Enterprise at least once a quarter
based on capital reports from the
Enterprise and any other additional
relevant information. These procedures
would also be used by OFHEO to
reclassify an Enterprise pursuant to its
discretionary authority to do so under
subtitle B of the 1992 Act, or if OFHEO
otherwise determines that a new
classification would be appropriate.
OFHEOQO’s current classification
procedures at 12 CFR 1750.5 are
terminated as part of this rulemaking,
but procedures for submitting capital
reports to OFHEO will continue to be
addressed in part 1750.

OFHEO may determine capital
classifications using different “as of”
dates for the Enterprise’s risk-based
capital level and minimum and critical
capital levels. The respective “as of”
dates will be specifically identified in
the proposed and final capital
classifications. Thus, OFHEO may
assess compliance by an Enterprise with
the minimum capital level more often
than it would calculate the Enterprise’s
risk-based capital level.

As §1777.21(a)(4) provides, OFHEO
may initiate a capital classification
proceeding at any time. If another
proposed capital classification is
pending at such time, OFHEO will
advise the Enterprise whether the later
proposed classification supersedes the
pending one.

Under the classification procedure in
12 U.S.C. 4618, OFHEQ is to deliver
written information to the Enterprise
describing the proposed capital
classification and the agency’s basis for
such classification, as described in
§1777.21(a)(1) of the final rule. In their
comments, the Enterprises argued that
OFHEOQ’s proposed procedure in
§1777.21(a)(1)(ii), for reclassifying an
Enterprise for failure to file an
acceptable capital plan, without
additional notice, is inconsistent with
12 U.S.C. 4618(a) and (b), under which
an Enterprise is entitled to additional
notice when OFHEO takes new action.
The Enterprises assert that OFHEO may
not combine notices in this way.

OFHEO disagrees. 12 U.S.C. 4618(b)
evidences Congress’ express
authorization that the notice required
under 12 U.S.C. 4618(a) may be a
combined notice. Section 4618(b) states
that, in providing notice under 12
U.S.C. 4618(a), OFHEO may combine a
notice of classification or
reclassification under 12 U.S.C. 4614
(classifications based on capital levels
or discretionary reclassification based
on conduct or housing prices) with a
notice of discretionary supervisory
action under 12 U.S.C. 4615
(reclassification from undercapitalized

to significantly undercapitalized for
failure to file an acceptable capital plan
or to comply with an approved plan).
The statute’s language can be given
meaning only if a notice of proposed
classification as undercapitalized is
permitted to be combined with a notice
of proposing to reclassify the Enterprise
as significantly undercapitalized in the
event the Enterprise fails to submit an
acceptable capital plan. Similarly, 12
U.S.C. 4618(b) provides that OFHEO
may combine notice of discretionary
supervisory action under 12 U.S.C. 4616
(issuance of certain orders to the
Enterprise, as well as reclassification
from significantly undercapitalized to
critically undercapitalized based on
failure to file an acceptable plan or
comply with an approved plan) with
notices of classification or
reclassification under 12 U.S.C. 4614.

Contrary to Freddie Mac’s comments,
such a notice is also consistent with the
remainder of 12 U.S.C. 4618. It satisfies
the requirements of 12 U.S.C. 4618(a),
since the combined notice describes
both proposed actions, the reasons
therefore, and the information upon
which they are based. During the
Enterprise’s response period under 12
U.S.C. 4618(c), the Enterprise has an
opportunity to submit information and
arguments as to why the Enterprise
should not be further reclassified.
OFHEO'’s notice to Congress under 12
U.S.C. 4618(d) will provide all
information required therein. OFHEOQ is
therefore adopting proposed
§1777.21(a)(1)(ii), as well as
§1777.23(c)(1) and § 1777.23(c)(3),
without change.

As described in §1777.21(a)(2), an
Enterprise is to have thirty days from
the date it is provided notice of capital
classification to submit any relevant
information in response to a notice. 12
U.S.C. 4618 authorizes OFHEO to
extend the response period up to an
additional thirty days for good cause or
to reduce the response period if the
condition of the Enterprise so requires;
the Enterprise may also consent to an
abbreviated response period. In exigent
circumstances, the response period
afforded to an Enterprise may be quite
brief. In its comments, Fannie Mae
objected to proposed §1777.21(a)(2)(i),
to the extent the proposed rule suggests
that OFHEO can shorten an Enterprise’s
response period to less than thirty days
as OFHEO determines to be appropriate.
Fannie Mae points out that the statutory
standard, at 12 U.S.C. 4618(c)(3), is that
the condition of the Enterprise requires
the period to be shortened. OFHEO’s
determination as to whether an
curtailment is “appropriate,” as under
the language of proposed

§1777.21(a)(2)@), is to be made in
consideration of the statutory standard
under 12 U.S.C. 4618(c)(3). In light of
the comment, OFHEO has changed the
language of the final version of
§1777.21(a)(2)(i) to reflect the language
of 12 U.S.C. 4618(c)(3).

An Enterprise’s failure to respond
within the applicable period waives the
opportunity to comment on the
proposed classification. Once the
response period has closed, OFHEO will
make a final determination of the
Enterprise’s capital classification.
OFHEO will take into consideration any
relevant information submitted by the
Enterprise during the response period in
reaching the final decision. The final
capital classification is to be provided to
the Enterprise in writing, including a
description of OFHEQO’s basis for the
classification.

OFHEO proposed a requirement
under § 1777.21(b)(1) that the Enterprise
notify OFHEO of any material event that
may reasonably be expected to cause the
Enterprise’s minimum, critical, or risk-
based capital level to fall to a point that
could result in a capital classification
lower than the Enterprise’s existing or
proposed capital classifications. In their
comments, the Enterprises objected to
this requirement as being overly vague.
Freddie Mac suggested it be narrowed,
to require notice only when the
Enterprise has reason to believe it has
failed to meet a capital requirement.
Fannie Mae called for elimination of
any such notice requirement. In
response to the Enterprises’ expressed
concerns about vagueness, OFHEO has
decided to model its standard on a
similar standard successfully used by
the Federal bank regulatory agencies
under their PCA system. See, e.g., 12
CFR 325.102(c)(1). Thus, OFHEO has
revised final § 1777.21(b)(1) to require
notice of any material development that
would cause the Enterprise’s core or
total capital to fall to a point that would
cause the Enterprise to be placed in a
lower capital classification.

As suggested by one commenter,
OFHEO has deleted the words ““as
appropriate” from the proposed version
of § 1777.21(a)(1)(i), as unnecessary. In
addition, various erroneous citations
and cross-references have been
corrected in the final rule.23

23Freddie Mac’s comments on the prompt
corrective action proposal also expressly
incorporated by reference certain comments
Freddie Mac made to OFHEQO in a submission dated
March 10, 2000, as to OFHEO’s second risk-based
capital proposal. Those comments addressed the
proposed risk-based capital reporting procedure
and other matters unrelated to the classification
procedure, and have been responded to in the

Continued
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Capital Distribution Restrictions

Section 1777.22 sets forth statutory
capital distribution restrictions,
including those provisions of the
Enterprise’s respective charter acts 24
prohibiting, without regard to capital
classification, an Enterprise from
making a capital distribution that would
decrease the capital of the Enterprise to
an amount less than the risk-based
capital level or the minimum capital
level, except as explicitly approved by
OFHEQO. Section 1777.22(a) reflects
these statutory restrictions.25 Under
§1777.22(b)(1), any Enterprise that is
not classified as adequately capitalized
is prohibited from making a capital
distribution that would result in
classification into a lower capital
classification as provided by 12 U.S.C.
4615(a)(2) and 4616(a)(2). Under
§1777.22(b)(2), a significantly
undercapitalized Enterprise is
prohibited from making a capital
distribution absent OFHEQ’s prior
approval, as provided by 12 U.S.C.
4616(a)(2). Section 1777.22(b)(2) also
applies in the case of an Enterprise
classified as critically undercapitalized.
The final rule recites, in a manner
consistent with 12 U.S.C. 4617(b)
through (c), OFHEQ’s authority to take
actions authorized by 12 U.S.C. 4616 in
the case of a critically undercapitalized
Enterprise. Under the same authority,
§1777.23 requires an Enterprise
classified as critically undercapitalized
to submit a complete and acceptable
capital restoration plan to OFHEO.

Capital Restoration Plans

Under § 1777.23(a)(1), an Enterprise is
required to file a complete capital
restoration plan with OFHEO within ten
days of receiving final notice of capital
classification indicating that the
Enterprise is classified as
undercapitalized, significantly
undercapitalized, or critically
undercapitalized, unless OFHEO
extends the period. In its comments,
Fannie Mae objected to this ten-day
period as being too short. However, the
time period is consistent with 12 U.S.C.
4622(b). OFHEO has set the deadline at
ten days as a general rule to allow
sufficient time for the Enterprise to

agency’s disposition of the final risk-based capital
rule at 66 FR 47730 (September 13, 2001).

24 The Federal Home Loan Mortgage Corporation
Act at 12 U.S.C. 1452(b)(2), and the Federal
National Mortgage Association Charter Act at 12
U.S.C. 1718(c)(2).

25 The proposed rule contained § 1777.22(c),
implementing these statutory provisions prior to the
initial date of OFHEQO’s risk-based capital rules.
With the publication of such rules on September 13,
2001, §1777.22(c) is unnecessary and has been
dropped from the final rule.

articulate its responsive business plans,
which, absent catastrophe, would likely
have been developed over some time
before a written submission is required.
At the very least, the Enterprise and
OFHEO will likely be aware of any
impending threat and need for a capital
restoration strategy by the time a notice
of proposed classification is issued. In
light of the serious implications of an
adverse classification under subtitle B of
the 1992 Act, swift implementation of a
required capital plan is crucial. If it
appears to OFHEO that additional time
is appropriate under the particular
circumstances, § 1777.23(a)(1) provides
that OFHEO may extend the timeframe.

Under § 1777.23(a)(2), an Enterprise
that is already operating under an
approved capital restoration plan need
not submit a new plan each time the
Enterprise receives subsequent notices
of capital classification, unless OFHEO
notifies the Enterprise to the contrary.
As a general matter, OFHEO would
likely direct an Enterprise to submit a
new or amended plan if subsequent
notices of capital classification are on
grounds different from or in addition to
the grounds underlying previous
notices, or if changes in circumstances
underlying the original plan necessitate
a revised plan, or if the original plan is
not effective within a reasonable period.

Section 1777.23(b) requires an
Enterprise’s capital restoration plan to
include the information specified in by
12 U.S.C. 4622(a) and such other
information as directed by OFHEO. If
the Enterprise does not submit a
complete plan by the specified deadline,
OFHEO may in its discretion lower the
Enterprise’s capital classification, as set
forth in § 1777.23(c). If a complete and
timely capital restoration plan is not
filed by an Enterprise, OFHEO may
reclassify the Enterprise under
§1777.21(a)(3) immediately upon
expiration of the filing deadline,
without further notice. As further
provided in § 1777.23(c), an Enterprise’s
failure to submit a complete and timely
plan may be considered in the
determination of each subsequent
capital classification of the Enterprise,
until the Enterprise files a plan that
obtains OFHEO’s approval. If the
Enterprise has not corrected its failure
to file an acceptable plan after a
reasonable period, OFHEO may
reclassify the Enterprise, without further
written notice.26

As specified in § 1777.23(d), OFHEO
is to review the Enterprise’s capital plan

26 As is discussed above in connection with
§1777.21(a)(1)(ii), the Enterprises object to this
combined notice under §1777.23(c)(1) and
§1777.23(c)(3), but this approach is specifically
authorized under 12 U.S.C. 4618(b).

and issue an order within thirty days
either approving or disapproving the
plan, subject to extension for an
additional thirty days as OFHEO deems
necessary. If the plan is disapproved,
the Enterprise must then submit an
amended plan acceptable to OFHEO
within thirty days or such longer period
as OFHEO specifies. Notably, the thirty-
day period is longer than the ten-day
period for submission of the initial plan
in order to facilitate dialogue with the
Enterprise as to how the Enterprise may
rehabilitate a disapproved plan.
However, as provided in § 1777.23(c),
OFHEO may reclassify the Enterprise
into a lower capital classification,
without additional notice, at any time
before the Enterprise files an amended
capital plan and OFHEO approves it.

Once a capital plan is approved, it
may be amended only with the prior
written approval of OFHEO, as provided
in §1777.23(f). As that section provides,
the Enterprise’s obligations under an
approved plan remain in place except to
the extent the plan itself identifies
dates, events, or conditions upon which
the obligations terminate. To the extent
the plan is silent in regard to a
particular obligation, the obligation
remains in place until OFHEO issues an
order terminating the obligation. An
Enterprise may seek such termination
orders from OFHEO under
§1777.23(g)(2).

In its comments, Fannie Mae objected
to proposed § 1777.23(g), on the grounds
that leaving a decision as significant as
termination of a capital plan to the
unlimited discretion of OFHEO would
be fundamentally unfair.2? Fannie Mae
asserted that the plan should terminate
upon the Enterprise’s certification that
the measures in the plan have been
fulfilled, absent specific written
findings to the contrary by OFHEO.

27 Fannie Mae also requested, under similar
arguments of potential unfairness, that OFHEO
create an ombudsman function within OFHEO, and
that OFHEO also establish a formal appeals process
whereby the Enterprises would have an avenue to
appeal any significant supervisory decision to a
senior agency official who was not involved in the
original decision making process. Fannie Mae notes
that the Federal bank regulatory agencies are
required by the FDI Act to maintain such an
appellate procedure. OFHEO has not implemented
these suggestions because key differences between
OFHEO and the bank regulatory agencies render
such functions superfluous. Among such
differences, because OFHEO supervises only two
entities it lacks a large, decentralized supervisory
structure, common among the banking agencies.
The significantly smaller size of OFHEO makes it
impracticable to provide a senior supervisory
officer to act as ombudsman in such matters. The
Enterprises have greater opportunities to provide
input into the prompt corrective action
classification and order process under the 1992 Act
than is provided for insured depository institutions
under the Federal Deposit Insurance Act.
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OFHEO disagrees. The initial
approval of the capital restoration plan
(including its duration) is vested wholly
in OFHEQO’s discretion. No reason
supports a contention that OFHEQO’s
parallel discretion over termination of a
capital restoration plan is somehow
otherwise unfair, or of such significance
as to be beyond the agency’s supervisory
purview. Furthermore, an Enterprise
can request that its obligations under an
approved plan be terminated. In
addition, as noted in § 1777.23(g)(1), to
the extent particular provisions of a
particular plan may be appropriately
subject to termination by reference to
specified dates, events, or conditions,
the plan may be structured accordingly.

If an Enterprise fails to take timely
action reasonably necessary to comply
with an approved plan, OFHEO may
exercise its authority under 12 U.S.C.
4615(b)(2) and 4616(b)(5) to reclassify
the Enterprise. In their comments, the
Enterprises objected to the language of
proposed § 1777.23(h)(1), under which
an Enterprise must make efforts
reasonably necessary to comply with the
capital restoration plan and to fulfill the
schedule thereunder, as not being
consistent with the statutory standard.
OFHEO interprets the “good faith,
reasonable efforts necessary to comply
with the capital restoration plan and
fulfill the schedule for the plan”
language in sections 4615(b) and
4616(b) to mean that the Enterprise
must make all reasonable efforts as are
necessary to comply with the plan.
OFHEO would consider it a
demonstration of a lack of good faith if
an Enterprise fails to attempt to carry
out one or more efforts contemplated by
an approved capital restoration plan.
OFHEO would not deem an Enterprise’s
efforts to be in bad faith simply because
such efforts fail to effect a desired result.

In light of the Enterprise’s comments
that OFHEQ's proposed formulation
does not adequately express the
statutory standard, § 1777.23(h)(1)(i) has
been revised to expressly refer to good
faith, and to note that it is incumbent
upon the Enterprise to make all
reasonable efforts necessary to comply
with an approved plan. The final rule
provides that OFHEO may reclassify the
Enterprise if, in the agency’s discretion,
the Enterprise has failed to make, in
good faith, reasonable efforts necessary
to comply with a capital restoration
plan and to fulfill the schedule
thereunder.

As is provided in § 1777.23(h)(1)(ii)
through (iii), an Enterprise’s failure to
implement an approved capital plan
may be considered in the determination
of each subsequent capital classification
of the Enterprise until OFHEO

determines the Enterprise is making
reasonable efforts. The Enterprise may
face successive reclassifications for
failure to make such efforts after a
reasonable period.

As isnoted in §1777.23(h)(2), a
capital plan that has received an
approval order by OFHEO shall be
deemed an order under the 1992 Act for
enforcement purposes, and an
Enterprise in any capital classification,
its executive officers, and directors may
be subject to action by OFHEO under 12
U.S.C. 4631, 4632, and 4636 and 12 CFR
part 1780 for failure to comply with an
approved plan. In its comments, Fannie
Mae objects to such characterization.
Fannie Mae asserts that the terms of an
approved capital plan are not
enforceable under OFHEQ’s cease and
desist authority or civil money
penalties, and that such an action by
OFHEO would exceed its authority
under the 1992 Act.

OFHEO disagrees and is adopting
§1777.23(h)(2) without change. Fannie
Mae improperly infers that the only
“orders” susceptible to enforcement
action under these statutes are OFHEO
determinations that are designated as
“orders” by the 1992 Act itself.
However, the 1992 Act does not
designate any particular OFHEO
determination with respect to an
Enterprise or its directors or executive
officers as an “‘order,” thereby begging
the question under Fannie Mae’s
reasoning as to what would constitute
an “‘order” for purposes of sections
4631, 4632, and 4636. While the 1992
Act describes OFHEQ’s decisions under
sections 4631, 4632, and 4636 as
“orders,” to argue that these are the
exclusive “orders” to which such
sections refer is not convincing. It
would be circular to interpret these
sections to mean that the only order the
violation of which is redressable by a
cease and desist order is another cease
and desist order or an order imposing
civil money penalties. While
circumstances may occur in which a
regulatory agency that is faced with
noncompliance with a formal
enforcement order may appropriately
resort to further administrative
enforcement action, more often a
judicial enforcement of the enforcement
order is likely to be sought. Cf. 12 U.S.C.
4635(a) (judicial actions to enforce
orders and notice issued under subtitles
B and C of the 1992 Act). Moreover, the
statutory language in section
4361(a)(3)(A) and section 4636(a)(1)
broadly refers to any order under the
1992 Act or the charter acts, without
restriction as to particular sections of
such acts.

Orders Under Section 4616

Section 1777.24 of the final rule
implements OFHEQ’s discretionary
authority under 12 U.S.C. 4616(b)(1)
through (4), to issue orders requiring a
significantly undercapitalized
Enterprise to take remedial and
corrective actions. OFHEO may fashion
such remedy or require supervisory
action as appropriate including, but not
limited to, any of the following:

¢ Limit an increase in, or require a
reduction of, any borrowings and other
types of obligations of an Enterprise,
including off-balance sheet obligations;

¢ Limit or prohibit the growth of
assets of an Enterprise or require
reduction of its assets;

* Require an Enterprise to obtain
additional capital in such form and
amount as specified by OFHEO; and

* Require an Enterprise to terminate,
reduce, or modify a program or activity
that entails excessive risk to the
Enterprise.

As indicated by § 1777.24, OFHEO
may also issue orders to an Enterprise
that has been classified as critically
undercapitalized under authority
provided by 12 U.S.C. 4617(b) through
(c).

The procedures under which such
orders may be issued are similar to the
procedures for issuance of capital
classifications, and are set out in
§§1777.24 through 1777.26. Similar to
the treatment of approved capital plans
discussed above, the provisions
contained in these orders will bind the
Enterprise until such provisions
terminate under the terms of the order
or OFHEO modifies the order, as
discussed in § 1777.26(b). As indicated
in § 1777.26(c), such orders constitute
orders under the 1992 Act, and an
Enterprise in any capital classification,
its executive officers, and directors may
be subject to administrative enforcement
action by OFHEO under 12 U.S.C. 4631,
4632, and 4636 and 12 CFR part 1780
for failure to comply with such orders.
Moreover, 12 U.S.C. 4635 provides
jurisdiction in the United States District
Court of the District of Columbia for
direct enforcement of such orders.

Administrative Exhaustion

Section 1777.27 summarizes 12 U.S.C.
4623, which provides that an Enterprise
not classified as critically
undercapitalized may seek judicial
review of OFHEO'’s final notice of its
capital classification, or a final notice of
order issued under 12 U.S.C. 4616(b)(1)
through (4). For any issue raised by such
Enterprise in connection with such
review, the Enterprise must have first
exhausted its administrative remedies,
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by presenting its objections, arguments,
and information relating to such issue
for OFHEQ’s consideration in the
Enterprise’s response to OFHEQO’s notice
of capital classification or notice of
intent to issue an order. The Enterprise’s
judicial action will not operate as a stay
of a capital classification or order by
OFHEO.

In its comments, Freddie Mac asserted
that OFHEQ'’s requirement in proposed
§1777.27(b) that the Enterprise assert its
objections concerning a classification to
OFHEO before raising them before the
D.C. Circuit would be inconsistent with
applicable judicial doctrine. OFHEO
disagrees. Section 1777.27 is consistent
with controlling judicial precedent on
exhaustion and review, and has been
adopted in the final rule without
change.

Appointment of a Conservator for a
Significantly or Critically
Undercapitalized Enterprise

Section 1777.28 addresses
appointment of a conservator for a
significantly undercapitalized or
critically undercapitalized Enterprise.28
As is described in § 1777.28(a), 12
U.S.C. 4616 empowers OFHEOQ to
appoint a conservator for a significantly
undercapitalized Enterprise, if OFHEO
determines the Enterprise’s core capital
is less than the minimum capital level
and the alternative remedies available to
OFHEO under the 1992 Act are not
satisfactory. As is described in
§1777.28(b), 12 U.S.C. 4617 requires the
Director to appoint a conservator for a
critically undercapitalized Enterprise,
unless the Director makes a written
determination, and the Secretary of the
Treasury concurs in writing, that the
appointment of a conservator is likely to
have serious adverse effects on
economic conditions of national
financial markets or on the financial
stability of the housing finance market,
and that the public interest would be
better served by taking some other
enforcement action authorized by the
1992 Act. In response to a comment,
OFHEO has revised the final version of
§1777.28(b)(2), to clarify that the
written determination described therein
is to be in support of the agency’s
determination not to appoint a
conservator.

Under 12 U.S.C. 4619(e)(2), a
conservatorship appointment under
either §1777.28(a) or 1777.28(b) is to be
terminated by OFHEO upon
determining that the Enterprise has

28 OFHEO also has authority under 12 U.S.C.
4619(a)(1) through (2) to appoint conservators on
various grounds, regardless of an Enterprise’s
capital classification.

maintained an amount of core capital
that is equal to or exceeds the minimum
capital level. OFHEO is also vested with
discretion, under 12 U.S.C. 4619(e)(1),
to terminate such a conservatorship
appointment based upon determining
that such termination is in the public
interest and may safely be
accomplished. These termination
provisions are reflected in § 1777.28(d).

Regulatory Impact

Executive Order 12866, Regulatory
Planning and Review

The final rule is not classified as a
significant rule under Executive Order
12866 because it will not result in an
annual effect on the economy of $100
million or more or a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; or have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or foreign markets.
Accordingly, no regulatory impact
assessment is required and this
proposed regulation has not been
submitted to the Office of Management
and Budget for review.

Unfunded Mandates Reform Act of 1995

This final rule does not include a
Federal mandate that could result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
one year. As a result, the final rule does
not warrant the preparation of an
assessment statement in accordance
with the Unfunded Mandates Reform
Act of 1995.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). OFHEO has
considered the impact of the final rule
under the Regulatory Flexibility Act.
The General Counsel of OFHEO certifies
that the final rule is not likely to have
a significant economic impact on a

substantial number of small business
entities because the rule only affects the
Enterprises, their executive officers, and
their directors.

Paperwork Reduction Act of 1995

This final rule contains no
information collection requirements that
require the approval of the Office of
Management and Budget pursuant to the
Paperwork Reduction Act, 44 U.S.C.
3501-3520.

List of Subjects in 12 CFR Part 1777

Administrative practice and
procedure, Capital classification,
Mortgages.

Accordingly, for the reasons set out in
the preamble, OFHEO adds part 1777 to
subchapter C of 12 CFR chapter XVII, to
read as follows:

PART 1777—PROMPT CORRECTIVE
ACTION

Sec.

1777.1 Authority, purpose, scope, and
implementation dates.

1777.2 Preservation of other authority.

1777.3 Definitions.

Subpart A—Prompt Supervisory Response

1777.10 Developments prompting
supervisory response.

1777.11 Supervisory response.

1777.12 Other supervisory action.

Subpart B—Capital Classifications and
Orders Under Section 1366 of the 1992 Act

1777.20 Capital classifications.

1777.21 Notice of capital category, and
adjustments.

1777.22 Limitation on capital distributions.

1777.23 Capital restoration plans.

1777.24 Notice of intent to issue an order.

1777.25 Response to notice.

1777.26 Final notice of order.

1777.27 Exhaustion and review.

1777.28 Appointment of conservator for a
significantly undercapitalized or
critically undercapitalized Enterprise.

Authority: 12 U.S.C. 1452(b)(2), 1456(c),
1718(c)(2), 1723a(k), 4513(a), 4513(b), 4514,
4517, 4611-4619, 4622, 4623, 4631, 4635.

§1777.1 Authority, purpose, scope, and
implementation dates.

(a) Authority. This part is issued by
the Office of Federal Housing Enterprise
Oversight (OFHEO) pursuant to sections
1313, 1371, 1372, and 1376 of the
Federal Housing Enterprises Financial
Safety and Soundness Act (1992 Act)
(12 U.S.C. 4513, 4631, 4632, and 4636).
These provisions broadly authorize
OFHEO to take such actions as are
deemed appropriate by the Director of
OFHEO to ensure that the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation (collectively, the
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Enterprises) maintain adequate capital
and operate in a safe and sound manner.
(b) Authority, purpose and scope of

subpart A. In addition to the authority
set forth in paragraph (a) of this section,
subpart A of this part is also issued
pursuant to section 1314 of the 1992 Act
(12 U.S.C. 4514), section 307(c) of the
Federal Home Loan Mortgage
Corporation Act (12 U.S.C. 1456(c)), and
section 309(k) of the Federal National
Mortgage Association Charter Act (12
U.S.C. 1723a(k)), requiring each
Enterprise to submit such reports to
OFHEO as the Director of OFHEO
determines, in his or her judgment, are
necessary to carry out the purposes of
the 1992 Act. Subpart A of this part is
also issued in reliance on section 1317
of the 1992 Act (12 U.S.C. 4517)
authorizing OFHEO to conduct
examinations of the Enterprises. The
purpose of subpart A of this part is to
set forth a framework of early
intervention supervisory measures,
other than formal enforcement actions,
that OFHEO may take to address
emerging developments that merit
supervisory review to ensure they do
not pose a current or future threat to the
safety and soundness of an Enterprise.
OFHEQO'’s initiation of procedures under
subpart A does not necessarily indicate
that any unsound condition exists. The
supervisory responses enumerated in
§1777.11 do not constitute orders under
the 1992 Act for purposes of sections
1371 and 1376 thereof (12 U.S.C. 4631
and 4636).

(c) Authority, purpose, and scope of
subpart B. In addition to the authority
set forth in paragraph (a) of this section,
subpart B of this part is also issued
pursuant to subtitle B of the 1992 Act
(12 U.S.C. 4611 through 4623), section
303(b)(2) of the Federal Home Loan
Mortgage Corporation Act (12 U.S.C.
1452(b)(2)), and section 303(c)(2) of the
Federal National Mortgage Association
Charter Act (12 U.S.C. 1718(c)(2)). These
provisions authorize OFHEO to
administer certain capital requirements
for the Enterprises, to classify the
capital of the Enterprises based on
capital levels specified in the 1992 Act,
and, in appropriate circumstances, to
exercise discretion to reclassify an
Enterprise into a lower capital category.
Under these provisions, there are also
automatic consequences for an
Enterprise that is not classified as
adequately capitalized, as well as
discretionary authority for OFHEO to
require an Enterprise to take remedial
actions. Subpart B implements the
provisions of sections 1364 through
1368, 1369(b) through (e), 1369C, and
1369D of the 1992 Act as they apply to
the Enterprises (12 U.S.C. 4614 through

4618, 4619(b) through (e), 4622 and
4623). The principal purposes of
subpart B are to identify the capital
measures and capital levels that OFHEO
uses in determining the capital
classification of an Enterprise; to set out
the procedures OFHEO uses in
determining such capital classifications;
to establish procedures for submission
and review of capital restoration plans
of an Enterprise that is not classified as
adequately capitalized; and to establish
procedures under which OFHEO issues
orders pursuant to section 1366(b)(1)
through (4) of the 1992 Act (12 U.S.C.
4616(b)(1) through (4)).

(d) Effective dates of capital
classifications. Section 1364 of the 1992
Act (12 U.S.C. 4614(d)) directs OFHEO
to determine capital classifications for
the Enterprises by reference to two
capital standards, consisting of the
minimum or critical capital level on the
one hand, and the risk-based capital
level on the other. Section 1364(d) of
the 1992 Act (12 U.S.C. 4614(d))
excludes consideration of whether the
Enterprises meet the risk-based capital
level in determining capital
classifications or reclassifications under
1364, until one year after the effective
date of OFHEQ's regulation
implementing OFHEQO’s risk-based
capital test (issued under section
1361(e) of the 1992 Act (12 U.S.C.
4611(e)), until such time, section
1364(d) provides that an Enterprise is to
be classified as adequately capitalized
so long as it meets the minimum capital
level. Subpart B contains a currently
effective set of capital classifications
omitting consideration of the risk-based
capital level, as well as another set of
capital classifications which will take
effect, and displace the current set of
capital classifications, on September 13,
2002 that is, one year after the effective
date of OFHEQ's risk-based capital rule
published at 66 FR 47730, September
13, 2001.

§1777.2 Preservation of other authority.

(a) Supervisory standards.
Notwithstanding the existence of
procedures in § 1777.10 for the Director
of OFHEO to designate certain
developments for supervisory response
under subpart A of this part, nothing in
this part in any way limits the authority
of OFHEO otherwise to take such
actions with respect to any issue as is
deemed appropriate by the Director of
OFHEO to ensure that the Enterprises
maintain adequate capital, operate in a
safe and sound manner, and comply
with the 1992 Act and regulations,
orders, and agreements thereunder.

(b) Capital floor. Classification of an
Enterprise as adequately capitalized in

accordance with subtitle B of the 1992
Act and subpart B of this part indicates
that the Enterprise meets the capital
levels under sections 1361 and 1362 of
the 1992 Act (12 U.S.C. 4611 and 4612)
and regulations promulgated thereunder
as of the times specified in the
classification determination. Nothing in
subpart B of this part or subtitle B of the
1992 Act limits OFHEQ’s authority
otherwise to address circumstances that
would require additional capital
through regulations, orders, notices,
guidance, or other actions.

(c) Form of supervisory action or
response. In addition to the supervisory
responses contemplated under subpart
A of this part, and the authority to
classify and reclassify the Enterprises, to
issue orders, and to appoint
conservators under subpart B of this
part, the 1992 Act grants OFHEO broad
discretion to take such other
supervisory actions as may be deemed
by OFHEO to be appropriate, including
issuing temporary and permanent cease
and desist orders, imposing civil money
penalties, appointing a conservator
under section 1369(a)(1) through (2) of
the 1992 Act (12 U.S.C. 4619(a)(1)
through (2)), entering into a written
agreement the violation of which is
actionable through enforcement
proceedings, or entering into any other
formal or informal agreement with an
Enterprise. Neither the 1992 Act nor this
part in any way limit OFHEQ’s
discretion over the selection of the type
of these actions, and the selection of one
type of action under this part or under
these other statutory authorities, or a
combination thereof, does not foreclose
OFHEO from pursuing any other action.

§1777.3 Definitions.

For purposes of this part, the
following definitions will apply:
1992 Act means the Federaﬁ Housing

Enterprises Financial Safety and
Soundness Act, 12 U.S.C. 4501 et seq.

Affiliate means an entity that controls
an Enterprise, is controlled by an
Enterprise, or is under common control
with an Enterprise.

Capital distribution means:

(1) Any dividend or other distribution
in cash or in kind made with respect to
any shares of, or other ownership
interest in, an Enterprise, except a
dividend consisting only of shares of the
Enterprise; and

(2) Any payment made by an
Enterprise to repurchase, redeem, retire,
or otherwise acquire any of its shares or
other ownership interests, including any
extension of credit made to finance an
acquisition by the Enterprise of such
shares or other ownership interests,
except to the extent the Enterprise
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makes a payment to repurchase its
shares for the purpose of fulfilling an
obligation of the Enterprise under an
employee stock ownership plan that is
qualified under section 401 of the
Internal Revenue Code of 1986 (26
U.S.C. 401 et seq.) or any substantially
equivalent plan as determined by the
Director of OFHEO in writing in
advance.

Core capital has the same meaning as
provided in 12 CFR 1750.2.

Critical capital level means the
amount of core capital that is equal to
the sum of one half of the amount
determined under 12 CFR 1750.4(a)(1)
and five-ninths of the amounts
determined under 12 CFR 1750.4(a)(2)
through 1750.4(a)(7).

Enterprise means the Federal National
Mortgage Association and any affiliate
thereof, and the Federal Home Loan
Mortgage Corporation and any affiliate
thereof.

Minimum capital level means the
minimum amount of core capital
specified for an Enterprise pursuant to
section 1362 of the 1992 Act (12 U.S.C.
4612), as determined under 12 CFR
1750.4.

OFHEO means the Office of Federal
Housing Enterprise Oversight.

Risk-based capital level means the
amount of total capital specified for an
Enterprise pursuant to section 1361 of
the 1992 Act (12 U.S.C. 4611), as
determined under OFHEQ’s regulations
implementing section 1361.

Total capital has the same meaning as
provided at 12 CFR 1750.11(n).

Subpart A—Prompt Supervisory
Response

§1777.10 Developments prompting
supervisory response.

In the event of any of the following
developments, OFHEO shall undertake
one of the supervisory responses
enumerated in §1777.11, or a
combination thereof:

(a) OFHEQ’s national House Price
Index (HPI) for the most recent quarter
is more than two percent less than the
national HPI four quarters previously, or
for any Census Division or Divisions in
which are located properties securing
more than 25 percent of single-family
mortgages owned or securing securities
guaranteed by an enterprise, the HPI for
the most recent quarter for such
Division or Divisions is more than five
percent less than the HPI for that
Division or Divisions four quarters
previously;

(b) An Enterprise’s publicly reported
net income for the most recent calendar
quarter is less than one-half of its
average quarterly net income for any

four-quarter period during the prior
eight quarters;

(c) An Enterprise’s publicly reported
net interest margin (NIM) for the most
recent quarter is less than one-half of its
average NIM for any four-quarter period
during the prior eight quarters;

(d) For single-family mortgage loans
owned or securities by an Enterprise
that are delinquent ninety days or more
or in foreclosure, the proportion of such
loans in the most recent quarter has
increased more than one percentage
point compared to the lowest proportion
of such loans in any of the prior four
quarters; or

(e) Any other development, including
conduct of an activity by an Enterprise,
that OFHEO determines in its discretion
presents a risk to the safety and
soundness of the Enterprise or a
possible violation of applicable law,
regulation, or order.

§1777.11 Supervisory response.

(a) Level I supervisory response—(1)
Supervisory letter. Not later than five
business days after OFHEO determines
that a development enumerated in
§1777.10 has transpired, OFHEO shall
deliver a supervisory letter alerting the
chief executive officer or the board of
directors of the Enterprise to OFHEQO’s
determination.

(2) Contents of supervisory letter. The
supervisory letter shall notify the
Enterprise that, pursuant to this subpart,
OFHEO is commencing review of a
potentially adverse development. As is
appropriate under the particular
circumstances and the nature of the
potentially adverse development, the
letter may direct the Enterprise to
undertake one or more of the following
actions, as of such time as OFHEO
directs:

(i) Provide OFHEO with any relevant
information known to the Enterprise
about the potentially adverse
development, in such format as OFHEO
directs;

(ii) Respond to specific questions and
concerns that OFHEO poses about the
potentially adverse development; and

(iii) Take appropriate action.

(3) Review; further action. Based on
the Enterprise’s response to the
supervisory letter and consideration of
other relevant factors, OFHEO shall
promptly determine whether the Level I
supervisory response is adequate to
resolve any supervisory issues
implicated by the potentially adverse
development, or whether additional
supervisory response under this section
is warranted.

(4) Sequence of supervisory responses.
The Level II through Level IV
supervisory responses in paragraphs (b)

through (d) of this section may be
carried out in any sequence, including
simultaneous performance of two or
more such responses. OFHEO may also
carry out one or more such responses
simultaneously with a Level I
supervisory response pursuant to this
paragraph (a).

(b) Level II supervisory response—(1)
Special review. In addition to any other
supervisory response described in this
section, OFHEO may conduct a special
review of an Enterprise in order to
assess the impact of the potentially
adverse development on the Enterprise.

(2) Review; further action. Based on
the results of the special review and
consideration of other factors deemed
by OFHEO to be relevant, OFHEO shall
promptly determine whether additional
supervisory response under this section
is warranted.

(c) Level III supervisory response—(1)
Action plan. In addition to any other
supervisory response described in this
section, OFHEO may direct the
Enterprise to prepare and submit an
action plan to OFHEQ, in such format
and at such time as OFHEQ directs.

(2) Contents of action plan. Such
action plan shall include, subject to
additional direction by OFHEO, the
following:

(i) In the case of any potentially
adverse development arising from
conditions or practices internal to the
Enterprise, any relevant information
known to the Enterprise about the
circumstances that led to the potentially
adverse development;

(ii) An assessment of likely
consequences that the potentially
adverse development may have for the
Enterprise; and

(iii) The proposed course of action the
Enterprise will undertake in response to
the potentially adverse development,
including an explanation as to why such
approach is preferred to any other
alternative actions by the Enterprise and
how such approach will address the
concerns of OFHEO.

(3) Review; further action. If OFHEO
in its discretion determines that the
information, assessment, or proposed
course of action contained in the action
plan is incomplete or inadequate,
OFHEO shall promptly direct the
Enterprise to correct such deficiencies
to the extent OFHEO determines such
corrections will aid in resolving
supervisory issues implicated by the
potentially adverse development, and
will promptly determine whether
additional supervisory response under
this section is warranted.

(d) Level IV supervisory response—(1)
Notice to show cause. In addition to any
other supervisory response described in



Federal Register/Vol. 67, No. 17/Friday, January 25, 2002/Rules and Regulations

3601

this section, OFHEO may issue written
notice to the chief executive officer or
the board of directors of the Enterprise
directing the Enterprise to show cause,
on or before the date specified in the
notice, why OFHEO should not issue
one or more of the following:

(i) A notice of charges to the
Enterprise under section 1371 of the
1992 Act (12 U.S.C. 4631) and the
procedures in 12 CFR part 1780
commencing an action to order the
Enterprise to cease and desist conduct,
conditions, or violations specified in the
notice to show cause;

(ii) A temporary order to the
Enterprise under section 1372 of the
1992 Act (12 U.S.C. 4632) and the
procedures in 12 CFR part 1780 to cease
and desist from, and take affirmative
actions to prevent or remedy harm from,
conduct, conditions, or violations
specified in the notice to show cause;

(iii) A notice of charges under section
1376 of the 1992 Act (12 U.S.C. 4636)
and the procedures in 12 CFR part 1780
commencing imposition of a civil
money penalty against the Enterprise; or

(iv) A notice of discretionary
reclassification of the Enterprise’s
capital classification under section
1364(b) of the 1992 Act (12 U.S.C.
4614(b)) and subpart B of this part.

(2) Review; further action. Based on
the Enterprise’s response to the notice to
show cause and consideration of other
relevant factors, OFHEO shall promptly
determine whether to commence the
actions described in the notice, and
whether additional supervisory
response under this section is
warranted.

§1777.12 Other supervisory action.
Notwithstanding the pendency or
completion of one or more supervisory
responses described in § 1777.11,
OFHEO may at any time undertake
additional supervisory steps and actions
in the form of any informal or formal
supervisory tool available to OFHEO
under the 1992 Act, including, but not
limited to, issuing guidance or
directives under section 1313 (12 U.S.C.
4513), requiring reports under section
1314 (12 U.S.C. 4514), conducting other
examinations under section 1317 (12
U.S.C. 4517), issuing discretionary
reclassification under section 1364 (12
U.S.C. 4614), initiating discretionary
action under section 1366(b) (12 U.S.C.
4616(b)), appointing a conservator
under section 1369(a) (12 U.S.C.
4619(a)), or initiating administrative
enforcement action under sections 1371,
1372, and 1376 (12 U.S.C. 4631, 4632
and 4636). In addition, OFHEO may
take any such steps or actions with
respect to an Enterprise that fails to

make a submission or comply with a
directive as required by §1777.11, or to
address an Enterprise’s failure to
implement an appropriate action in
response to a supervisory letter or under
an action plan under §1777.11.

Subpart B—Capital Classifications and
Orders Under Section 1366 of the 1992
Act

§1777.20 Capital classifications.

(a) Capital classifications after the
effective date of section 1365 of the 1992
Act. The capital classification of an
Enterprise for purposes of subpart B of
this part is as follows:

(1) Adequately capitalized. Except as
otherwise provided under paragraph
(a)(5) of this section, an Enterprise will
be classified as adequately capitalized if
the Enterprise:

(i) As of the date specified in the
notice of proposed capital classification,
holds total capital equaling or exceeding
the risk-based capital level; and

(ii) As of the date specified in the
notice of proposed capital classification,
holds core capital equaling or exceeding
the minimum capital level.

(2) Undercapitalized. Except as
otherwise provided under paragraph
(a)(5) of this section or § 1777.23(c) or
§1777.23(h), an Enterprise will be
classified as undercapitalized if the
Enterprise:

(i) As of the date specified in the
notice of proposed capital classification,
holds total capital less than the risk-
based capital level; and

(ii) As of the date specified in the
notice of proposed capital classification,
holds core capital equaling or exceeding
the minimum capital level.

(3) Significantly undercapitalized.
Except as otherwise provided under
paragraph (a)(5) of this section or
§1777.23(c) or §1777.23(h), an
Enterprise will be classified as
significantly undercapitalized if the
Enterprise:

(i) As of the date specified in the
notice of proposed capital classification,
holds core capital less than the
minimum capital level; and

(ii) As of the date specified in the
notice of proposed capital classification,
holds core capital equaling or exceeding
the critical capital level.

(4) Critically undercapitalized. An
Enterprise will be classified as critically
undercapitalized if, as of the date
specified in the notice of proposed
capital classification, the Enterprise
holds core capital less than the critical
capital level.

(5) Discretionary reclassification—
determination to reclassify. If OFHEO
determines in writing that an Enterprise

is engaging in action or inaction
(including a failure to respond
appropriately to changes in
circumstances or unforeseen events)
that could result in a rapid depletion of
core capital, or that the value of
property subject to mortgages held or
securitized by the Enterprise has
decreased significantly, or that
reclassification is otherwise deemed
necessary to ensure that the Enterprise
holds adequate capital and operates
safely, OFHEO may reclassify the
Enterprise as:

(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized;

(ii) Significantly undercapitalized if
the Enterprise is otherwise classified as
undercapitalized; or

(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.

(b) Duration of reclassification;
successive reclassifications. (1) A
reclassification of an Enterprise based
on action, inaction, or conditions under
paragraph (a)(5) or (c)(5) of this section
shall be considered in the determination
of each subsequent capital classification
of the Enterprise, and shall only cease
being considered in the determination
of the Enterprise’s capital classification
after OFHEO determines that the action,
inaction or condition upon which the
reclassification was based has ceased or
been eliminated and remedied to
OFHEOQ’s satisfaction.

(2) If the action, inaction, or condition
upon which a reclassification was based
under paragraph (a)(5) or (c)(5) of this
section has not ceased or been
eliminated and remedied to OFHEQO’s
satisfaction within such reasonable time
as is determined by OFHEO to be
appropriate, OFHEO may consider such
failure to be the basis for additional
reclassification under such paragraph
(a)(5) or (c)(5) of this section into a
lower capital classification.

(c) Capital classifications before the
effective date of section 1365 of the 1992
Act. Notwithstanding paragraph (a) of
this section, until September 13, 2002,
the capital classification of an
Enterprise for purposes of subpart B of
this part is as follows:

(1) Adequately capitalized. Except as
otherwise provided in paragraph (c)(5)
of this section, an Enterprise will be
classified as adequately capitalized if
the Enterprise, as of the date specified
in the notice of proposed capital
classification, holds core capital
equaling or exceeding the minimum
capital level.

(2) Undercapitalized. An Enterprise
will be classified as undercapitalized if
the Enterprise:
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(i) As of the date specified in the
notice of proposed capital classification,
holds core capital equaling or exceeding
the minimum capital level; and

(ii) Is reclassified as undercapitalized
by OFHEO under paragraph (c)(5) of this
section.

(3) Significantly undercapitalized.
Except as otherwise provided under
paragraph (c)(5) of this section or
§1777.23(c) or §1777.23(h), an
Enterprise will be classified as
significantly undercapitalized if the
Enterprise:

(i) As of the date specified in the
notice of proposed capital classification,
held core capital less than the minimum
capital level; and

(ii) As of the date specified in the
notice of proposed capital classification,
held core capital equaling or exceeding
the critical capital level.

(4) Critically undercapitalized. An
Enterprise will be classified as critically
undercapitalized if, as of the date
specified in the notice of proposed
capital classification, the Enterprise
held core capital less than the critical
capital level.

(5) Discretionary reclassification. If
OFHEO determines in writing that an
Enterprise is engaging in action or
inaction (including a failure to respond
appropriately to changes in
circumstances or unforeseen events)
that could result a rapid depletion of
core capital, or that the value of the
property subject to mortgages held or
securitized by the Enterprise has
decreased significantly or that
reclassification is deemed necessary to
ensure that the Enterprise holds
adequate capital and operates safely,
OFHEO may reclassify the Enterprise as:

(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized:

(ii) Significantly undercapitalized if
the Enterprise is otherwise classified as
undercapitalized; or

(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.

(d) Prior approvals. In making a
determination to reclassify an Enterprise
under paragraph (a)(5) or (c)(5) of this
section, OFHEO will not base its
decision to reclassify solely on action or
inaction that previously was given
specific approval by the Director of
OFHEO in connection with the
Director’s approval of the Enterprise’s
capital restoration plan under section
1369C of the 1992 Act (12 U.S.C. 4622),
or of a written agreement with the
Enterprise that is enforceable in
accordance with section 1371 of the
1992 Act.

§1777.21 Notice of capital category, and
adjustments.

(a) Notice of capital classification.
OFHEO will classify each Enterprise
according to the capital classifications
in §1777.20(a) or § 1777.20(c) on at least
a quarterly basis. OFHEO may classify
an Enterprise according to the capital
classifications in § 1777.20(a) or
§1777.20(c), or reclassify an Enterprise
as set out in §1777.20(a)(5),
§1777.20(c)(5), §1777.23(c), or
§1777.23(h), at such other times as
OFHEO deems appropriate.

(1) Notice of proposed capital
classification.—(i) Before OFHEO
classifies or reclassifies an Enterprise,
OFHEO will provide the Enterprise with
written notice containing the proposed
capital classification, the information
upon which the proposed classification
is based, and the reason for the
proposed classification.

(i) Notices proposing to classify or
reclassify an Enterprise as
undercapitalized or significantly
undercapitalized may be combined with
a notice that OFHEO may further
reclassify the Enterprise under
§1777.23(c), without additional notice.

(iii) Notices proposing to classify or
reclassify an Enterprise as significantly
undercapitalized or critically
undercapitalized may be combined with
a notice under § 1777.24 that OFHEO
intends to issue an order under section
1366 of the 1992 Act (12 U.S.C. 4616).

(iv) Notices proposing to classify an
Enterprise as undercapitalized or
significantly undercapitalized may be
combined with a notice proposing to
simultaneously reclassify the Enterprise
under §1777.20(a)(5) or §1777.20(c)(5).

(2) Response by the Enterprise. The
Enterprise may submit a response to
OFHEO containing information for
OFHEQ'’s consideration in classifying or
reclassifying the Enterprise.

(i) The Enterprise may, within thirty
calendar days from receipt of a notice of
proposed capital classification, submit a
response to OFHEQO, unless OFHEO
determines the condition of the
Enterprise requires a shorter period or
the Enterprise consents to a shorter
period.

(ii) The Enterprise’s response period
may be extended for up to an additional
thirty calendar days if OFHEO
determines there is good cause for such
extension.

(iii) The Enterprise’s failure to submit
a response during the response period
(as extended or shortened, if applicable)
shall waive any right of the Enterprise
to comment on or object to the proposed
capital classification.

(3) Classification determination and
written notice of capital classification.

After the Enterprise has submitted its
response under paragraph (a)(2) of this
section or the response period (as
extended or shortened, if applicable)
has expired, whichever occurs first,
OFHEO will make its determination of
the Enterprise’s capital classification,
taking into consideration such relevant
information as is provided by the
Enterprise in its response, if any, under
paragraph (a)(2) of this section. OFHEO
will provide the Enterprise with a
written notice of capital classification,
which shall include a description of the
basis for OFHEQO’s determination.

(4) Timing. OFHEO may, in its
discretion, issue a notice of proposed
capital classification to an Enterprise at
any time. If a notice of proposed
classification is pending (under the
process set out in paragraphs (a)(1)
through (3) of this section) at that time,
OFHEO may, in its discretion, specify
whether the subsequent notice of
proposed capital classification
supersedes the pending notice.

Fb) Developments warranting possible
change to capital classification—(1)
Notice to OFHEO. An Enterprise shall
promptly provide OFHEO with written
notice of any material development that
would result in the Enterprise’s core or
total capital to fall to a point causing the
Enterprise to be placed in a lower
capital classification than the capital
classification assigned to the Enterprise
in its most recent notice of capital
classification from OFHEO, or than is
proposed to be assigned in the
Enterprise’s most recent notice of
proposed capital classification from
OFHEO. The Enterprise shall deliver
such notice to OFHEO no later than ten
calendar days after the Enterprise
becomes aware of such development.

(2) OFHEQ, in its discretion, will
determine whether to issue a new notice
of proposed capital classification under
paragraph (a) of this section, based on
OFHEQ’s review of the notice under
paragraph (b)(1) of this section from the
Enterprise and any other information
deemed relevant by OFHEO.

§1777.22 Limitation on capital
distributions.

(a) Capital distributions in general.
An Enterprise shall make no capital
distribution that would decrease the
total capital of the Enterprise to an
amount less than the risk-based capital
level or the core capital of the Enterprise
to an amount less than the minimum
capital level without the prior written
approval of OFHEQ.

(b) Capital distributions by an
Enterprise that is not adequately
capitalized—(1) Prohibited
distributions. An Enterprise that is not



Federal Register/Vol. 67, No. 17/Friday, January 25, 2002/Rules and Regulations

3603

classified as adequately capitalized shall
make no capital distribution that would
result in the Enterprise being classified
into a lower capital classification than
the one to which it is classified at the
time of such distribution.

(2) Restricted distributions. An
Enterprise classified as significantly or
critically undercapitalized shall make
no capital distribution without the prior
written approval of OFHEO. OFHEO
may grant a request for such a capital
distribution only if OFHEO determines,
in its discretion, that the distribution:

(i) Will enhance the ability of the
Enterprise to meet the risk-based capital
level and the minimum capital level
promptly;

(ii) Will contribute to the long-term
financial safety and soundness of the
Enterprise; or

(iii) Is otherwise in the public interest.

§1777.23 Capital restoration plans.

(a) Schedule for filing plans—(1) In
general. An Enterprise shall file a
capital restoration plan in writing with
OFHEO within ten days of receiving a
notice of capital classification under
§ 1777.21(a)(3) stating that the
Enterprise is classified as
undercapitalized, significantly
undercapitalized, or critically
undercapitalized, unless OFHEO in its
discretion determines an extension of
the ten-day period is necessary and
provides the Enterprise with written
notice of the date the plan is due.

(2) Successive capital classifications.
Notwithstanding paragraph (a)(1) of this
section, an Enterprise that has already
submitted and is operating under a
capital restoration plan approved by
OFHEO under this part is not required
to submit an additional capital
restoration plan based on a subsequent
notice of capital classification, unless
OFHEO notifies the Enterprise that it
must submit a new or amended capital
restoration plan. An Enterprise that
receives such a notice to submit a new
or amended capital restoration plan
shall file in writing with OFHEO a
complete plan that is responsive to the
terms of and within the deadline
specified in such notice.

(b) Contents of capital restoration
plan. (1) The capital restoration plan
submitted under paragraph (a)(1) or (2)
of this section shall:

(i) Specify the level of capital the
Enterprise will achieve and maintain;

(ii) Describe the actions that the
Enterprise will take to become classified
as adequately capitalized;

(iii) Establish a schedule for
completing the actions set forth in the
plan;

(iv) Specity the types and levels of
activities (including existing and new
programs) in which the Enterprise will
engage during the term of the plan;

(v) Describe the actions that the
Enterprise will take to comply with any
mandatory or discretionary
requirements to be imposed under
Subtitle B of the 1992 Act (12 U.S.C.
4611 through 4623) or subpart B of this
part;

(vi) To the extent the Enterprise is
required to submit or revise a capital
restoration plan as the result of a
reclassification of the Enterprise under
§1777.20(a)(5) or § 1777.20(c)(5),
describe the steps the Enterprise will
take to cease or eliminate and remedy
the action, inaction, or conditions that
caused the reclassification; and

(vii) Provide any other information or
discuss any other issues as instructed by
OFHEO.

(2) The plan shall include a
declaration by the chief executive
officer, treasurer, or other officer
designated by the Board of Directors of
the Enterprise to make such declaration,
that the material contained in the plan
is true and correct to the best of such
officer’s knowledge and belief.

(c) Failure to submit—(1) Failure to
submit; submission of unacceptable
plan. If, upon the expiration of the
period provided in paragraph (a)(1) or
(2) of this section for an Enterprise to
submit a capital restoration plan, an
Enterprise fails to comply with the
requirement to file a complete capital
restoration plan, or if the capital
restoration plan is disapproved after
review under paragraph (d) of this
section, OFHEO may, in accordance
with §1777.21(a)(1)(ii) without
additional notice, reclassify the
Enterprise:

(i) As significantly undercapitalized if
it is otherwise classified as
undercapitalized; or

(ii) As critically undercapitalized if it
is otherwise classified as significantly
undercapitalized.

(2) Duration of reclassification. An
Enterprise’s failure to submit an
approved capital restoration plan as
described in paragraph (c)(1) of this
section shall continue to be grounds for
reclassification at each subsequent
capital classification of the Enterprise,
and shall only cease being considered
grounds for reclassification after the
Enterprise files a capital restoration plan
that receives OFHEQ’s approval under
paragraph (d) of this section.

(3) Successive reclassifications. If an
Enterprise has not remedied its failure
to file a complete capital restoration
plan or an acceptable capital restoration
plan within such period as is

determined by OFHEO to be
appropriate, OFHEO may consider such
failure to be the basis for additional
reclassification under paragraph (c)(1) of
this section into a lower capital
classification. Such reclassification may
be made without additional notice in
accordance with §1777.21(a)(1)(ii).

(d) Order approving or disapproving
plan. Not later than thirty calendar days
after receipt of the Enterprise’s complete
or amended capital restoration plan
under this section (subject to extension
upon written notice to the Enterprise for
an additional thirty calendar days as
OFHEO deems necessary), OFHEO shall
issue an order to the Enterprise
approving or disapproving the plan. An
order disapproving a plan shall include
the reasons therefore.

(e) Resubmission. An Enterprise that
receives an order disapproving its
capital restoration plan shall submit an
amended capital plan acceptable to
OFHEO within thirty calendar days of
the date of such order, or a longer
period if OFHEO determines an
extension is in the public interest.

(f) Amendment. An Enterprise that
has received an order approving its
capital restoration plan may amend the
capital restoration plan only after
written notice to OFHEO and OFHEQ’s
written approval of the modification.
Pending OFHEQ'’s review and approval
of the amendment in OFHEQO’s
discretion, the Enterprise shall continue
to implement the capital restoration
plan under the original approval order.

(g) Termination—(1) Termination
under the terms of the plan. An
Enterprise that has received an order
approving its capital restoration plan
remains bound by each of its obligations
under the plan until each such
obligation terminates under express
terms of the plan itself identifying a
date, event, or condition upon which
such obligation shall terminate.

(2) Termination orders. To the extent
the plan does not include such express
terms for any obligation thereunder, the
Enterprise’s obligation continues until
OFHEO issues an order terminating
such obligation under the plan. The
Enterprise may also submit a written
request to OFHEO seeking termination
of such obligations. OFHEO will
approve termination of such obligation
to the extent that OFHEO determines, in
its discretion, that the obligation’s
purpose under the plan has been
fulfilled and that termination of the
obligation is consistent with the overall
safety and soundness of the Enterprise.

(h) Implementation—(1) An
Enterprise that has received an order
approving its capital restoration plan is
required to implement the plan.



3604

Federal Register/Vol. 67, No. 17/Friday, January 25, 2002/Rules and Regulations

(i) If OFHEOQ determines, in its
discretion, that an Enterprise has failed
to make, in good faith, reasonable efforts
necessary to comply with the capital
restoration plan and fulfill the schedule
thereunder, OFHEO may reclassify the
Enterprise:

(A) As significantly undercapitalized
if it is otherwise classified as
undercapitalized; or

(B) As critically undercapitalized if it
is otherwise classified as significantly
undercapitalized.

(ii) Duration of reclassification. An
Enterprise’s failure to implement an
approved capital restoration plan as
described in paragraph (h)(1)(i) of this
section shall continue to be grounds for
reclassification at each subsequent
capital classification of the Enterprise,
and shall only cease being considered
grounds for reclassification after OFHEO
determines, in its discretion, that the
Enterprise is making such efforts as are
reasonably necessary to comply with the
capital restoration plan and fulfill the
schedule thereunder.

(iii) Successive reclassifications. If an
Enterprise has not remedied its failure
to implement an approved capital
restoration plan within such period as is
determined by OFHEO to be
appropriate, OFHEO may consider such
failure to be the basis for additional
reclassification under paragraph (h)(1)(i)
of this section into a lower capital
classification.

(2) Administrative enforcement
action. A capital plan that has received
an approval order from OFHEO under
this section shall constitute an order
under the 1992 Act. An Enterprise,
regardless of its capital classification, as
well as its executive officers, and
directors may be subject to action by
OFHEO under sections 1371, 1372, and
1376 of the 1992 Act (12 U.S.C. 4631,
4632, and 4636) and 12 CFR part 1780
for failure to comply with such plan.

§1777.24 Notice of intent to issue an
order.

(a) Orders under section 1366 of the
1992 Act (12 U.S.C. 4616). In addition
to any other action taken under this
part, part 1780 of this chapter, or any
other applicable authority, OFHEO may,
in its discretion, issue an order to an
Enterprise that is classified as
significantly undercapitalized or
critically undercapitalized, or is in
conservatorship, directing the
Enterprise to take one or more of the
following actions:

(1) Limit any increase in, or reduce,

any obligations of the Enterprise,
including off-balance sheet obligations;

(2) Limit or eliminate growth of the
Enterprise’s assets or reduce the amount
of the Enterprise’s assets;

(3) Acquire new capital, in such form
and amount as determined by OFHEO;
or

(4) Terminate, reduce, or modify any
activity of the Enterprise that OFHEO
determines creates excessive risk to the
Enterprise.

(b) Notice of intent to issue an order.
Before OFHEO issues an order to an
Enterprise pursuant to section 1366 of
the 1992 Act (12 U.S.C. 4616), OFHEO
will provide the Enterprise with written
notice containing the proposed order.

(c) Contents of notice. A notice of
intent to issue an order under this
subpart shall include:

(1) A statement of the Enterprise’s
capital classification and its minimum
capital level or critical capital level, and
its risk-based capital level;

(2) A description of the restrictions,
prohibitions, or affirmative actions that
OFHEOQ proposes to impose or require;
and

(3) The proposed date when such
restrictions or prohibitions would
become effective or the proposed date
for the commencement and/or
completion of the affirmative actions.

§1777.25 Response to notice.

(a) Content of response. The
Enterprise may submit a response to
OFHEO containing information for
OFHEOQ’s consideration in connection
with the proposed order. The response
should include, but is in no way limited
to, the following:

(1) Any relevant information,
mitigating circumstances,
documentation, or other information the
Enterprise wishes OFHEO to consider in
support of the Enterprise’s position
regarding the proposed order; and

(2) Any recommended modification to
the proposed order, and justification
thereof.

(b) Time to respond. The Enterprise
may, within thirty calendar days after
receipt of the notice of proposed order,
submit a response to OFHEQO, unless
OFHEO determines a shorter period to
be appropriate or the Enterprise
consents to a shorter period. OFHEO
may extend the Enterprise’s response
period for up to an additional thirty
calendar days if OFHEO determines, in
its discretion, that there is good cause
for such extension.

(c) Waiver and consent. The
Enterprise’s failure to submit a response
during the response period (as extended
or shortened, if applicable) shall waive
any right of the Enterprise to comment
on or object to the proposed order.

§1777.26 Final notice of order.

(a) Determination and notice. After
the Enterprise has submitted its
response under § 1777.25 or the
response period (as extended or
shortened, if applicable) has expired,
whichever occurs first, OFHEO will
determine, in its discretion, whether to
take into consideration such relevant
information as is provided by the
Enterprise in its response, if any, under
§ 1777.25. OFHEO will provide the
Enterprise with a written final notice of
any order issued by OFHEO under this
subpart, which is to include a
description of the basis for OFHEO’s
determination.

(b) Termination or modification. An
Enterprise that has received an order
under paragraph (a) of this section
remains subject to each provision of the
order until each such provision
terminates under the express terms of
the order. The Enterprise may submit a
written request to OFHEO seeking
modification or termination of one or
more provisions of the order. Pending
OFHEQ’s review and approval, in
OFHEO'’s discretion of the Enterprise’s
request, the Enterprise shall remain
subject to the provisions of the order.

(c) Enforcement of order—(1) Judicial
enforcement. An order issued under
paragraph (a) of this section is an order
for purposes of section 1375 of the 1992
Act (12 U.S.C. 4635). An Enterprise in
any capital classification may be subject
to enforcement of such order in the
United States District Court for the
District of Columbia pursuant to such
section.

(2) Administrative enforcement. An
order issued under paragraph (a) of this
section constitutes an order under the
1992 Act. An Enterprise, regardless of
its capital classification, as well as its
executive officers and directors may be
subject to action by OFHEO under
sections 1371, 1372, and 1376 of the
1992 Act (12 U.S.C. 4631, 4632, and
4636) and 12 CFR part 1780 for failure
to comply with such order.

§1777.27 Exhaustion and review.

(a) Judicial review—(1) Review of
certain actions. An Enterprise that is not
classified as critically undercapitalized
may seek judicial review of a final
notice of capital classification issued
pursuant to § 1777.21(a)(3) or a final
notice of order issued pursuant to
§1777.26(a) in accordance with section
1369D of the 1992 Act (12 U.S.C. 4623)

(2) Other review barred. Except as set
out in paragraph (a)(1) of this section, or
review of conservatorship appointments
to the limited extent provided in section
1369(b) of the 1992 Act (12 U.S.C.
4619(b)) and §1777.28(c), no court shall
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have jurisdiction to affect, by injunction
or otherwise, the issuance or
effectiveness of a capital classification
or any other action of OFHEO pursuant
to this subpart B, as provided in section
1369D of the 1992 Act (12 U.S.C. 4623).

(b) Exhaustion of administrative
remedies. In connection with any issue
for which an Enterprise seeks judicial
review in connection with an action
described in paragraph (a)(1) of this
section, the Enterprise must have first
exhausted its administrative remedies,
by presenting all its objections,
arguments, and information relating to
such issue for OFHEO’s consideration
pursuant to § 1777.21(a)(2), as part of
the Enterprise’s response to OFHEO’s
notice of capital classification, or
pursuant to § 1777.25, as part of the
Enterprise’s response to OFHEQO’s notice
of intent to issue an order.

(c) No stay pending review. The
commencement of proceedings for
judicial review of a final capital
classification or order as described in
paragraph (a)(1) of this section shall not
operate as a stay thereof.

§1777.28 Appointment of conservator for
a significantly undercapitalized or critically
undercapitalized Enterprise.

(a) Significantly undercapitalized
Enterprise. At any time after an
Enterprise is classified as significantly
undercapitalized, OFHEO may issue an
order appointing a conservator for the
Enterprise upon determining that:

(1) The amount of core capital of the
Enterprise is less than the minimum
capital level; and

(2) The alternative remedies available
to OFHEO under the 1992 Act are not
satisfactory.

(b) Critically undercapitalized
Enterprise—(1) Appointment upon
classification. Not later than thirty days
after issuing a final notice of capital
classification pursuant to § 1777.21(a)(3)
classifying an Enterprise as significantly
undercapitalized, OFHEO shall issue an
order appointing a conservator for the
Enterprise.

(2) Exception. Notwithstanding
paragraph (b)(1) of this section, OFHEO
may determine not to appoint a
conservator if OFHEO makes a written
finding, with the written concurrence of
the Secretary of the Treasury, that:

(i) The appointment of a conservator
would have serious adverse effects on
economic conditions of national
financial markets or on the financial
stability of the housing finance market;
and

(ii) The public interest would be
better served by taking some other
enforcement action authorized under
this title.

(c) Judicial review. An Enterprise for
which a conservator has been appointed
pursuant to paragraph (a) or (b) of this
section may seek judicial review of the
appointment in accordance with section
1369(b) of the 1992 Act (12 U.S.C.
4619(b)). Except as provided therein, no
court may take any action regarding the
removal of a conservator or otherwise
restrain or affect the exercise of the
powers or functions of a conservator.

(d) Termination—(1) Upon reaching
the minimum capital level. OFHEO will
issue an order terminating a
conservatorship appointment under
paragraph (a) or (b) of this section upon
a determination that the Enterprise has
maintained an amount of core capital
that is equal to or exceeds the minimum
capital level.

(2) In OFHEO’s discretion. OFHEO
may, in its discretion, issue an order
terminating a conservatorship
appointment under paragraph (a) or (b)
of this section upon a determination
that such termination order is in the
public interest and may safely be
accomplished.

Dated: January 18, 2002.
Armando Falcon, Jr.,

Director, Office of Federal Housing Enterprise
Oversight.

[FR Doc. 02—1842 Filed 1-24—-02; 8:45 am)]
BILLING CODE 4220-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-198-AD; Amendment
39-12607; AD 2002-01-13]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes, that currently requires
inspections to detect cracking and
corrosion of the aft trunnion of the outer
cylinder of the main landing gear (MLG)
and various follow-on actions. That AD
also currently requires termination of
the inspections by repairing the outer
cylinder and installing new aft trunnion
bushings. This amendment prohibits the
use of a particular corrosion inhibiting
compound during accomplishment of
the terminating action. This action is
necessary to prevent the collapse of the

MLG due to stress corrosion cracking of
the aft trunnion of the outer cylinder.
This action is intended to address the
identified unsafe condition.

DATES: Effective March 1, 2002.

The incorporation by reference of
Boeing Service Bulletin 767-32A0148,
Revision 2, dated November 30, 2000, as
listed in the regulations, is approved by
the Director of the Federal Register as of
March 1, 2002.

The incorporation by reference of a
certain publication, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
February 16, 1996 (61 FR 3552,
February 1, 1996).

The incorporation by reference of a
certain other publication, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
November 29, 1996 (61 FR 55080,
October 24, 1996).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: ]ohn
Craycraft, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2782;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 96—-21-06,
amendment 39-9783 (61 FR 55080,
October 24, 1996), which is applicable
to certain Boeing Model 767 series
airplanes, was published in the Federal
Register on August 24, 2001 (66 FR
44553). The action proposed to continue
to require inspections and various
follow-on actions to detect cracking and
corrosion of the aft trunnion of the outer
cylinder of the main landing gear
(MLG). The action also proposed to
continue to require termination of the
inspections by repairing the outer
cylinder and installing new aft trunnion
bushings. Finally, the action proposed
to prohibit the use of a particular
corrosion inhibiting compound during
accomplishment of the terminating
action.
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Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Supersede Multiple ADs

One commenter requests that the FAA
revise the proposed AD to supersede AD
96-21-06, AD 95-19-10, amendment
39-9372 (60 FR 47689, September 14,
1995), and AD 95—-20-51, amendment
39-9398 (60 FR 53109, October 12,
1995), with one AD. The commenter
sees no benefit in having four ADs (i.e.,
the three listed previously and the
proposed AD) that address the same
area of the aft trunnion of the MLG on
Model 767 series airplanes. The
commenter states that superseding all of
the ADs related to the aft trunnion
would ease the administrative burden
and simplify the recordkeeping
associated with these ADs.

The FAA does not concur with the
commenter’s request. We note that this
AD does supersede AD 96—21-06, one of
the ADs to which the commenter refers.
We also note that the applicability
statements of all three ADs differ; that
is, all three ADs apply to different
groups of airplanes. With this in mind,
combining the three ADs into one
superseding AD would result in a
lengthy, highly complex AD, which may
be confusing for operators. For this
reason, we find that a combined AD
would be likely to impose more of an
administrative and recordkeeping
burden, rather than less of one, as the
commenter suggests, and could increase
the potential for recordkeeping
mistakes. For these reasons, we find it
inappropriate to supersede the three
ADs listed above with a single AD
action. No change to the final rule is
needed in this regard.

Refer to Alternative Terminating Action

The same commenter presents an
alternative if we do not agree to
supersede the three ADs identified
previously. It asks that we revise
paragraph (e) of the proposed AD to
refer to Part 4 of Boeing Service Bulletin
767-32A0192, dated May 31, 2001, as
an acceptable terminating action for
paragraph (e) of the proposed AD. The
commenter states that the actions in Part
4 of that service bulletin are equivalent
to those in Boeing Service Bulletin 767—
32A0148, Revision 2, dated November
30, 2000, which is identified in
paragraph (e) of the proposed AD as the
appropriate source of service
information for the actions in that
paragraph.

We concur with the intent of the
commenter’s request. We agree that
accomplishment of “Part 4—
Terminating Action” of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 767-32A0192
terminates paragraph (e) of this AD. We
note that we have previously issued
another notice of proposed rulemaking
(NPRM), Rules Docket Number 2001—
NM-189-AD, which, if adopted, would
apply to all Boeing Model 767-200,
—-300, and —300F series airplanes.
Paragraph (i) of that NPRM specifies
accomplishment of the terminating
action in Boeing Alert Service Bulletin
767—-32A0192. In addition, paragraph (j)
of that NPRM states, “Accomplishment
of the actions specified in paragraph (i)
of this AD is considered acceptable for
compliance with the requirements of
paragraph (e) of AD 96-21-06,
amendment 39-9783.” The provision of
paragraph (j) of that NPRM applies to
paragraph (e) of this AD because this AD
supersedes AD 96—-21-06. Therefore, for
clarification, we have added a new
paragraph (h) to this AD to state that
accomplishment of “‘Part 4—
Terminating Action” of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 767-32A0192
constitutes terminating action for
paragraph (e) of this AD. Paragraphs
subsequent to this new paragraph (h)
have been reordered accordingly.

Limit Area of Prohibition

One commenter recommends that the
proposed AD prohibit the application of
the corrosion inhibiting compound
Desoto 823E508 (Titanine JC5A) only on
the aft trunnion of the MLG. The
commenter notes that the wording of
paragraph (h) of the proposed rule
prohibits application of that compound
anywhere on an airplane. The
commenter states that service history
and laboratory test data have shown that
typical usage of this corrosion inhibiting
compound in thin layers (such as on
fasteners and faying surfaces) does not
promote corrosion.

While we neither accept nor reject the
commenter’s argument, we agree that
the unsafe condition associated with
this AD relates specifically to the aft
trunnion of the MLG. Therefore, it is
appropriate to limit the prohibition of
the application of the subject corrosion
inhibiting compound to the aft trunnion
of the MLG. Due to the addition of a
paragraph described previously,
paragraph (h) of the proposed AD has
been reordered as paragraph (i) in this
final rule, and we have revised that
paragraph accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 605 Model
767 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 200 airplanes of U.S.
registry will be affected by this AD.

The actions that are currently
required by AD 96—21-06 take
approximately 252 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts cost approximately
$9,510 per airplane. Based on these
figures, the cost impact of the currently
required actions on U.S. operators is
estimated to be $4,926,000, or $24,630
per airplane.

The prohibition of a certain corrosion
inhibiting compound, which is the only
new requirement of this AD, will not
change the cost impact on U.S.
operators from that associated with AD
96—-21-06.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
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Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9783 (61 FR
55080, October 24, 1996), and by adding
a new airworthiness directive (AD),
amendment 39-12607, to read as
follows:

2002-01-13 Boeing: Amendment 39-12607.
Docket 2001-NM-198—-AD. Supersedes
AD 96-21-06, Amendment 39-9783.

Applicability: Model 767 series airplanes
having line numbers 001 through 605
inclusive, on which the terminating action
required by paragraph (e) of this AD has not
been accomplished; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (j)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent collapse of the main landing
gear (MLG) due to stress corrosion cracking
of the aft trunnion of the outer cylinder,
accomplish the following:

Note 2: This AD is merely a restatement of
the requirements of AD 96—21-06,
amendment 39-9783, with one exception:
Only Revision 2, dated November 30, 2000,
of Boeing Service Bulletin 767-32A0148,
which disallows the use of Desoto 823E508
(Titanine JC5A) corrosion inhibiting
compound, may be used after the effective
date of this new AD. As allowed by the
phrase, “unless accomplished previously,” if
those requirements of AD 96—21-06 have
already been accomplished prior to the
effective date of this AD in accordance with
prior versions of that service bulletin, this
AD does not require that those actions be
repeated. However, the FAA is considering
the issuance of a separate rulemaking action
to further address the identified unsafe
condition on airplanes on which Desoto
823E508 (Titanine JC5A) was used.

Restatement of the Requirements of AD 96—
21-06

Inspections and Various Follow-On Actions

(a) Perform the inspections described in
paragraph III, Accomplishment Instructions,
of Boeing Alert Service Bulletin 767—
32A0151, dated November 30, 1995, or
Revision 1, dated October 10, 1996, to detect
cracking and corrosion of the aft trunnion of
the outer cylinder of the MLG at the time
specified in paragraph (a)(1), (a)(2), or (a)(3)
of this AD, as applicable. These inspections
are to be accomplished in accordance with
Figure 1 of the service bulletin. Repeat these
inspections thereafter at the intervals
specified in that service bulletin. To
determine the category in which an airplane
falls, the age of the outer cylinder of the MLG
is to be calculated as of February 16, 1996
(the effective date of AD 96—-03-02 R1,
amendment 39-9526). For airplanes on
which the age of the right MLG differs from
the age of the left MLG, an operator may
place the airplane into a category that is the
higher (numerically) of the two categories to
ease its administrative burden, and to
simplify the recordkeeping requirements
imposed by this AD. Once the category into
which an airplane falls is determined,
operators must obtain approval from the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, to move that airplane into
another category.

Note 3: The broken (dash) lines used in
Figure 1 of Boeing Alert Service Bulletin
767-32A0151, dated November 30, 1995, and
Revision 1, dated October 10, 1996, denote
“go to” actions for findings of discrepancies
detected during any of the inspections
required by this AD.

Note 4: Boeing Alert Service Bulletin 767—
32A0151, dated November 30, 1995, and
Revision 1, dated October 10, 1996, refer to
Boeing Alert Service Bulletin 767-32A0148,
dated December 21, 1995, and Revision 1,
dated October 10, 1996, for procedures to
repair the outer cylinder and replace the
bushings in the outer cylinder of the MLG
with new bushings.

(1) For airplanes identified as Category 3 in
paragraph I.C. of Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995, or Revision 1, dated October 10, 1996:
Perform the initial inspections within 30

days after February 16, 1996 (the effective
date of AD 96—03—-02 R1, amendment 39—
9526).

(2) For airplanes identified as Category 2 in
paragraph I.C. of Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995, or Revision 1, dated October 10, 1996:
Perform the initial inspections within 90
days after February 16, 1996.

(3) For airplanes identified as Category 1 in
paragraph I.C. of Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995, or Revision 1, dated October 10, 1996:
Perform the initial inspections prior to the
accumulation of 2% years since the MLG
outer cylinder was new or last overhauled, or
within 150 days after February 16, 1996,
whichever occurs later.

(b) If no cracking or corrosion is detected
during the inspections required by paragraph
(a) of this AD, accomplish the follow-on
actions described in Boeing Alert Service
Bulletin 767-32A0151, November 30, 1995,
or Revision 1, dated October 10, 1996, at the
time specified in the service bulletin. These
follow-on actions are to be accomplished in
accordance with that service bulletin.

(c) If any cracking is detected during the
inspections required by paragraph (a) of this
AD, prior to further flight, replace the outer
cylinder with a new or serviceable outer
cylinder in accordance with Boeing Alert
Service Bulletin 767-32A0151, dated
November 30, 1995, or Revision 1, dated
October 10, 1996.

(d) If any corrosion is detected during the
inspections required by paragraph (a) of this
AD, accomplish the follow-on actions at the
time specified in the “Corrosion Flowchart,”
in Figure 1 of Boeing Alert Service Bulletin
767—32A0151, dated November 30, 1995, or
Revision 1, dated October 10, 1996. The
follow-on actions are to be accomplished in
accordance with that service bulletin.

Terminating Action

(e) Unless previously accomplished in
accordance with paragraph (e) of AD 96-21—
06, at the time specified in either paragraph
(e)(1) or (e)(2) of this AD, as applicable,
repair the outer cylinder and replace the
bushings in the aft trunnion and crossbolt of
the MLG with new bushings, in accordance
with Boeing Service Bulletin 767-32A0148,
Revision 2, dated November 30, 2000.
Accomplishment of this repair and
replacement constitutes terminating action
for this AD, and for the requirements of AD
95-19-10, amendment 39-9372; and AD 95—
20-51, amendment 39-9398.

Note 5: Boeing Service Bulletin 767—
32A0148, Revision 2, dated November 30,
2000, refers to Boeing Component
Maintenance Manual (CMM) 32—11-40 for
certain procedures.

(1) For airplanes identified as Category 3 in
paragraph I.C. of Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995, or Revision 1, dated October 10, 1996:
Accomplish the repair and replacement
within 18 months after November 29, 1996
(the effective date of AD 96—-21-06,
amendment 39-9783).

(2) For airplanes identified as either
Category 1 or Category 2 in paragraph I.C. of
Boeing Alert Service Bulletin 767-32A0151,
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dated November 30, 1995, or Revision 1,
dated October 10, 1996: Accomplish the
repair and replacement at the time specified
in either paragraph (e)(2)(i) or (e)(2)(ii) of this
AD:

(i) Prior to the accumulation of 5%/ years
since the MLG outer cylinders were new or
last overhauled, or within 18 months after
November 29, 1996, whichever occurs later;
or

(ii) Prior to the accumulation of 7 years
since the MLG outer cylinders were new or
last overhauled, provided that
accomplishment of visual and non-
destructive testing (NDT) inspections at the
times specified in Figure 1 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767—-32A0151, dated
November 30, 1995, or Revision 1, dated
October 10, 1996, are repeated until the
repair and replacement are accomplished.

(f) Accomplishment of the inspection
requirements of this AD (in accordance with
Boeing Alert Service Bulletin 767-32A0151,
dated November 30, 1995, or Revision 1,
dated October 10, 1996) is considered
acceptable for compliance with AD 95-19—
10, amendment 39-9372; and AD 95-20-51,
amendment 39-9398.

New Requirements of This AD

(g) Except as provided by paragraph (h) of
this AD: As of the effective date of this AD,
only Revision 2, dated November 30, 2000,
of Boeing Service Bulletin 767-32A0148
shall be used to accomplish the actions
required by paragraph (e) of this AD.

(h) Accomplishment of the terminating
action (including removal of the existing
bushings, repair of the aft trunnion area of
the outer cylinder, and machining and
installation of new bushings) in accordance
with “Part 4—Terminating Action” of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767-32A0192, dated May
31, 2001, constitutes terminating action for
the requirements of paragraph (e) of this AD.

Use of Titanine JC5A Prohibited

(i) As of the effective date of this AD, no
person shall use the corrosion inhibiting
compound Desoto 823E508 (Titanine JC5A)
on the aft trunnion of the MLG on any
airplane.

Alternative Methods of Compliance

(j)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(2) Alternative methods of compliance,
approved in accordance with AD 96—-03-02,
amendment 39-9497; AD 96-03—-02 R1,
amendment 39-9526; AD 95-19-10,
amendment 39-9372; or AD 95-20-51,
amendment 39-9398; are approved as
alternative methods of compliance with this

AD except as required in paragraph (i) of this
AD.

Special Flight Permits

(k) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(1) Except as provided by paragraphs (a)
and (h) of this AD, the actions shall be done
in accordance with Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995; Boeing Service Bulletin 767-32A0151,
Revision 1, dated October 10, 1996; or Boeing
Service Bulletin 767—-32A0148, Revision 2,
dated November 30, 2000; as applicable.

(1) The incorporation by reference of
Boeing Service Bulletin 767-32A0148,
Revision 2, dated November 30, 2000, is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 767-32A0151,
dated November 30, 1995; was approved
previously by the Director of the Federal
Register as of February 16, 1996 (61 FR 3552,
February 1, 1996).

(3) The incorporation by reference of
Boeing Service Bulletin 767-32A0151,
Revision 1, dated October 10, 1996; was
approved previously by the Director of the
Federal Register as of November 29, 1996 (61
FR 55080, October 24, 1996).

(4) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(m) This amendment becomes effective on
March 1, 2002.

Issued in Renton, Washington, on January
15, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02—1452 Filed 1-24-02; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30292; Amdt. No. 2090]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAP’s) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—

Copies of all SIAP’s, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aueronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: PO Box 25082
Oklahoma City, OK. 73125) telephone:
(405) 954-4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
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Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes SIAP’s. The complete regulatory
description of each SIAP is contained in
official FAA form documents which are
incorporated by reference in this
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 14 CFR 97.20 of the
Federal Aviation Regulations (FAR).
The applicable FAA Forms are
identified as FAA Form 8260-5.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAP’s, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport,
its location, the procedure identification
and the amendment number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. The
SIAP’s contained in this amendment are
based on the criteria contained in the
United States Standard for Terminal
Instrument Procedures (TERPS). In
developing these SIAPs, the TERPS
criteria were applied to the conditions
existing or anticipated at the affected
airports.

The FAA has determined through
testing that current non-localizer type,
non-precision instrument approaches
developed using the TERPS criteria can
be flown by aircraft equipped with a
Global Positioning System (GPS) and or
Flight Management System (FMS)
equipment. In consideration of the
above, the applicable SIAP’s will be
altered to include “or GPS or FMS” in
the title without otherwise reviewing or
modifying the procedure. (Once a stand
alone GPS or FMS procedure is
developed, the procedure title will be
altered to remove “or GPS or FMS” from
these non-localizer, non-precision
instrument approach procedure titles.)

The FAA has determined through
extensive analysis that current SIAP’s
intended for use by Area Navigation
(RNAV) equipped aircraft can be flown
by aircraft utilizing various other types

of navigational equipment. In
consideration of the above, those SIAP’s
currently designated as “RNAV” will be
redesignated as “VOR/DME RNAV”’
without otherwise reviewing or
modifying the SIAP’s.

Because of the close and immediate
relationship between these SIAP’s and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are, impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on January 18,
2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read:
Authority: 49 U.S.C. 106(g), 40103, 40106,

40113-40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

2. Amend 97.23, 97.27, 97.33 and
97.35, as appropriate, by adding,
revising, or removing the following
SIAP’s, effective at 0901 UTC on the
dates specified:

Effective February 21, 2002

Sacramento, CA, Sacramento Mather,
VOR or GPS RWY 4R, Orig-C,
CANCELLED

Sacramento, CA, Sacramento Mather,
VOR RWY 4R, Orig-C

Sacramento, CA, Sacramento Mather,
VOR/DME or GPS RWY 22L, Orig-C,
CANCELLED

Sacramento, CA, Sacramento Mather,
VOR/DME RWY 22L, Orig-C

Santa Ana, CA, John Wayne Airport-
Orange County, NDB or GPS RWY 1L,
Amdt 1A, CANCELLED

Santa Ana, CA, John Wayne Airport-
Orange County, NDB RWY 1L, Amdt
1A

Santa Ana, CA, John Wayne Airport-
Orange County, NDB or GPS RWY
19R, Amdt 1, CANCELLED

Santa Ana, CA, John Wayne Airport-
Orange County, NDB RWY 19R, Amdt
1

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, NDB or GPS RWY 13,
Amdt 15, CANCELLED

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, NDB RWY 13, Amdt
15

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, VOR or GPS RWY
27R, Amdt 11, CANCELLED

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, VOR RWY 27R, Amdt
11

Atlanta, GA, The William B. Hartsfield
Atlanta Intl, VOR or GPS RWY 27L,
Amdt 4A, CANCELLED

Atlanta, GA, The William B. Hartsfield
Atlanta Intl, VOR RWY 27L, Amdt 4A

Kahului, HI, Kahului, NDB/DME or GPS
RWY 2, Amdt 2A, CANCELLED

Kahului, HI, Kahului, NDB/DME RWY
2, Amdt 2A

Pella, IA, Pella Muni, NDB or GPS RWY
34, Amdt 7, CANCELLED

Pella, IA, Pella Muni, NDB RWY 34,
Amdt 7

Chicago, IL, Chicago Midway, NDB or
GPS RWY 4R, Amdt 12C,
CANCELLED

Chicago, IL, Chicago Midway, NDB
RWY 4R, Amdt 12C

Marks, MS, Selfs, NDB or GPS RWY 2,
Amdt 4, CANCELLED

Marks, MS, Selfs, NDB RWY 2, Amdt 4

West Point, MS, McCharen Field, VOR/
DME RNAV or GPS RWY 36, Amdt
3A, CANCELLED

West Point, MS, McCharen Field, VOR/
DME RNAV RWY 36, Amdt 3A

Kalispell, MT, Glacier Park Intl, VOR or
GPS RWY 30, Amdt 9A, CANCELLED

Kalispell, MT, Glacier Park Intl, VOR
RWY 30, Amdt 9A

Asheville, NC, Asheville Regional, NDB
or GPS RWY 16, Amdt 15B,
CANCELLED

Asheville, NC, Asheville Regional, NDB
RWY 16, Amdt 15B

Asheville, NC, Asheville Regional, NDB
or GPS RWY 34, Amdt 18C,
CANCELLED
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Asheville, NC, Asheville Regional, NDB
RWY 34, Amdt 18C

Monroe, NC, Monroe, NDB or GPS RWY
5, Amdt 2C, CANCELLED

Monroe, NC, Monroe, NDB RWY 5,
Amdt 2C

Newark, NJ, Newark Intl, NDB or GPS
RWY 4L, Amdt 10A, CANCELLED

Newark, NJ, Newark Intl, NDB RWY 4L,
Amdt 10A

Newark, NJ, Newark Intl, NDB or GPS
RWY 4R, Amdt 6A, CANCELLED

Newark, NJ, Newark Intl, NDB RWY 4R,
Amdt 6A

Albuquerque, NM, Albuquerque Intl
Sunport, NDB or GPS RWY 35, Amdt
7B, CANCELLED

Albuquerque, NM, Albuquerque Intl
Sunport, NDB RWY 35, Amdt 7B

Medford, OR, Medford/Rouge Valley
Intl-Medford, VOR/DME or GPS RWY
14, Amdt 4, CANCELLED

Medford, OR, Medford/Rouge Valley
Intl-Medford, VOR/DME RWY 14,
Amdt 4

Harrisburg, PA, Harrisburg Intl, VOR or
GPS RWY 31, Amdt 1, CANCELLED

Harrisburg, PA, Harrisburg Intl, VOR
RWY 31, Amdt 1

Madisonville, TX, Madisonville Muni,
VOR/DME or GPS RWY 18, Amdt 1,
CANCELLED

Madisonville, TX, Madisonville Muni,
VOR/DME RWY 18, Amdt 1

Roanoke, VA, Roanoke Regional/
Woodrum Field, NDB or GPS RWY
33, Amdt 9, CANCELLED

Roanoke, VA, Roanoke Regional/
Woodrum Field, NDB RWY 33, Amdt
9

[FR Doc. 02—-1866 Filed 1-24—02; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30291; Amdt. No. 2089]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.

These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference—approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, US
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT.
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: PO Box 25082,
Oklahoma City, OK 73125), telephone:
(405) 954-4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC) /Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1

CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion of
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
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public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant

economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on January, 18,
2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33
and 97.35 [Amended]

2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/DME,
VOR or TACAN, and VOR/DME or TACAN;
§97.25 LOC, LOC/DME, LDA, LDA/DME,
SDF, SDF/DME; § 97.27 NDB, NDB/DME;
§97.29 ILS, ILS/DME, ISMLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and §97.35 COPTER SIAPs,
identified as follows:

Effective Upon Publication

FDC date | State City Airport FDC No. Subject
12/26/01 | GA ... | Atlanta .......ccccoviieeniiiene. The William B. Hartsfield Atlanta Intl | 1/3457 ........ RNAV (GPS) Rwy 27R, Orig.
01/03/02 | NC .... | Greensboro ........c.ccccevveenee. Piedmont Triad Intl ..... 2/0074 ........ RADAR-1, Amdt 9B.

01/03/02 | AK ..... Fairbanks .........ccccceinnens Fairbanks Intl ........... 2/0076 ........ ILS Rwy 19R, Amdt 21.
01/03/02 | UT ..... Salt Lake City ....ccccvvvereneenne Salt Lake City Intl .... 2/0088 ........ ILS Rwy 35, Amdt 1C.
01/04/02 | AK ..... Petersburg ......cccocoveiiiinens James A. Johnson ...... 2/0096 ........ LDA/DME-D, Amdt 5C.
01/04/02 | TN ..... Hohenwald .........ccccovviennee John A. Baker Field .... 2/0105 ........ NDB Rwy 2, Orig.

01/04/02 | UT ..... Cedar City .....ocooevevviveeniinenne Cedar City Regional ... 2/0107 ........ ILS Rwy 20, Amdt 3A.
01/04/02 | UT ..... Cedar City ..ccooevvveviieeeienennn Cedar City Regional ... 2/0108 ........ VOR Rwy 20, Amdt 6A
01/04/02 | UT ..... Cedar City .....ocooevevviveeniinenne Cedar City Regional ... 2/0109 ........ NDB Rwy 20, Amdt 2A.
01/07/02 | LA ..... (ST 1 (0] o J Morehouse Memorial .. .. | 2/0173 ........ NDB or GPS Rwy 34, Amdt 5.
01/07/02 | LA ..... Bastrop .....cccceeeiiiiiieinieees Morehouse Memorial .........cccccocueeennes 2/0174 ........ VOR/DME-A, Amdt 8.
01/08/02 | AL ..... Gadsen .....cccceeeveeiiieeninennn Gadsden Muni ......cccceevveeeiiciee i, 2/0192 ........ GPS Rwy 24, Orig.

01/08/02 | TX ..... HOUSION ...ooveiiiiiiiicieeie William P. Hobby ..... 2/0193 ........ VOR/DME Rwy 30L, Amdt 17.
01/10/02 | UT ..... Salt Lake City ....ccocvvveeeneenn. Salt Lake City Muni .... 2/0277 ........ RNAV (GPS) Rwy 34, Orig.
01/11/02 | FL ..... Gainesville ........cccoceeiiiinenn. Gainesville Regional ... 2/0308 ........ VOR/DME Rwy 6, Orig-A.
01/11/02 | GA ... | THftON .eoeveiveeviee e Henry Tift Myers ......... 2/0309 ........ ILS Rwy 33, Orig-B.

01/11/02 | FL ..... Gainesville ........cccoceeiiiinenn. Gainesville Regional ... .. | 2/0311 ........ VOR Rwy 28, Orig-A.
01/11/02 | FL ..... Gainesville ......cccccecvvviiinenn. Gainesville Regional ..........cccceevueeenn. 2/0314 ........ VOR Rwy 24, Orig-A.

[FR Doc. 02-1865 Filed 1-24-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30290; Amdt. No. 2088]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes

occurring in the national Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800

Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.
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FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: PO Box 25082
Oklahoma City, OK 73125) telephone:
(405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR), sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identified and the amendment number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria

contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action’”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on January 18,
2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME

or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

Effective February 21, 2002

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, ILS RWY 27R, Amdt
7

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, RNAV (GPS) RWY
27R, Orig

Fort Mead (Odenton), MD, Tipton,
VOR-A, Orig

Fort Mead (Odenton), MD, Tipton,
RNAV (GPS) RWY 10, Orig

Fort Mead (Odenton), MD, Tipton,
RNAV (GPS) RWY 28, Orig

Marks, MS, Selfs, RNAV (GPS) RWY 2,
Orig

Marks, MS, Selfs, RNAV (GPS) RWY 20,
Orig

Union, SC, Union County, Troy Shelton
Field, NDB RWY 5, Orig

Hohenwald, TN, John A. Baker Field,
RNAYV (GPS) RWY 2, Orig

Effective April 18, 2002

Cold Bay, AK, Cold Bay, RNAV (GPS)
RWY 26, Orig

Harrisburg, IL, Harrisburg-Raleigh,
RNAV (GPS) RWY 24, Orig

Harrisburg, IL, Harrisburg-Raleigh, GPS
RWY 24, Orig-A CANCELLED

Tecumseh, MI, Meyers-Diver’s, VOR OR
GPS—-A, Amdt 7 CANCELLED

Duluth, MN, Duluth Intl, NDB RWY 9,
Amdt 24

Duluth, MN, Duluth Intl, RNAV (GPS)
RWY 9, Orig

Ely, MN, Ely Muni, RNAV (GPS) RWY
12, Orig

Ely, MN, Ely Muni, RNAV (GPS) RWY
30, Orig

Longville, MN, Longville Muni, RNAV
(GPS) RWY 31, Orig

Rice Lake, WI, Rice Lake Regional-Carl’s
Field, RNAV (GPS) RWY 1, Orig

Rice Lake, WI, Rice Lake Regional-Carl’s
Field, RNAV (GPS) RWY 19, Orig

[FR Doc. 02—-1864 Filed 1-24—-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
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Diseases Specific to Radiation-
Exposed Veterans

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.




Federal Register/Vol. 67, No. 17/Friday, January 25, 2002/Rules and Regulations

3613

SUMMARY: The Department of Veterans
Affairs (VA) is amending its
adjudication regulations concerning
presumptive service connection for
certain diseases for veterans who
participated in radiation-risk activities
during active service or while members
of reserve components during active
duty for training or inactive duty
training. This amendment adds cancers
of the bone, brain, colon, lung, and
ovary to the list of diseases which may
be presumptively service connected and
amends the definition of the term
“radiation-risk activity.” The intended
effect of this amendment is to ensure
that veterans who may have been
exposed to radiation during military
service do not have a higher burden of
proof than civilians exposed to ionizing
radiation who may be entitled to
compensation for these cancers under
comparable Federal statutes.

DATES: Effective Date: March 26, 2002.
FOR FURTHER INFORMATION CONTACT: Bill
Russo, Regulations Staff, Compensation
and Pension Service (211A), Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Avenue,
NW, Washington, DC 20420, telephone
(202) 273-7211.

SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on August 8, 2001 (66 FR
41483-41485), VA proposed to amend
its adjudication regulations concerning
presumptive service connection for
veterans who participated in radiation-
risk activities during active service. VA
proposed to add cancers of the bone,
brain, colon, lung, and ovary to the list
of diseases which may be presumptively
service connected and amend the
definition of the term “‘radiation-risk
activity.” The intended effect of this
amendment was to ensure that veterans
who may have been exposed to
radiation during military service do not
have a higher burden of proof than
civilians exposed to ionizing radiation
who may be entitled to compensation
for these cancers under comparable
Federal statutes.

I. Comments on the Proposed Rule

The comment period ended October
9, 2001. We received written comments
from the American Legion, the National
Association of Atomic Veterans, the
Honorable Patsy T. Mink (HI) and 14
individuals. Ten of the comments
expressed support of the proposed rule.

Definition of Radiation-Risk Activity

Current law defines ‘“radiation-risk
activity” for purposes of presuming that
specified diseases are the result of
radiation exposure during military

service to mean (1) onsite participation
in a test involving the atmospheric
detonation of a nuclear device; (2) the
occupation of Hiroshima or Nagasaki,
Japan, by United States forces during
the period beginning on August 6, 1945,
and ending on July 1, 1946; or (3)
internment as a prisoner of war in Japan
or service on active duty in Japan
following such internment during
World War II which resulted in an
opportunity for exposure to ionizing
radiation. (See 38 U.S.C. 1112(c)(3)(B)
and 38 CFR 3.309(d)).

As stated in the preamble to the
proposed rule, recent legislation
authorized benefits for certain
Department of Energy (DOE) employees
and persons employed by DOE
contractors, subcontractors, and vendors
who were involved in DOE nuclear
weapons-related programs. This
includes those who worked on
Amchitka Island, Alaska prior to
January 1, 1974, who were exposed to
ionizing radiation in the performance of
duty related to certain underground
nuclear tests. It also includes certain
persons who worked at gaseous
diffusion plants in Paducah, Kentucky;
Portsmouth, Ohio; and Oak Ridge,
Tennessee before February 1, 1992. Our
rulemaking proposed to add these
exposures to the list of radiation-risk
activities in 38 CFR 3.309(d).

One commenter stated that VA’s
definition of radiation-risk activity, even
as expanded by this rulemaking, does
not cover all veterans exposed to
radiation while in the service of their
country, and urged VA to expand its
definition to include veterans exposed
to “residual contamination” of nuclear
tests. Another commenter urged VA to
include veterans who may have been
exposed to radiation during various
activities involving the development,
maintenance and handling of nuclear
weapons, as well as clean up operations
following nuclear testing. Another
commenter specifically asked that VA
expand the definition to include all
military personnel who participated in
the clean up of Enewetak Atoll from
1977 to 1980. Another commenter
suggested that the definition of
“radiation-risk” activity should include
military duty at all DOE nuclear
weapons development, testing, and
manufacturing facilities.

Congress created certain
presumptions for veterans in the
Radiation-Exposed Veterans
Compensation Act of 1988, Public Law
100-321, section 2(a), 102 Stat. 485-86
(codified as amended at 38 U.S.C.
1112(c)). Congress has also created
presumptions for certain civilians in the
Radiation Exposure Compensation Act

(RECA), Pub. L. 101-426, 104 Stat. 920
(1990) (codified as amended at 42 U.S.C.
2210 note), the RECA Amendments of
2000, Public Law 106—-245, section 3,
114 Stat. 501, 502, and title XXXVI of
the Energy Employees Occupational
Illness Compensation Program Act of
2000, Public Law 106-398, 114 Stat.
1654A—1232. Under the Energy
Employees Occupational Illness
Compensation Program Act of 2000, if a
member of the Special Exposure Cohort
develops a “‘specified” cancer after
beginning employment at a DOE facility
or at an atomic weapons facility for an
atomic weapons contractor, the cancer
is presumed to have been sustained in
the performance of duty and is
compensable. The burden of proof for
the Special Exposure Cohort is similar
to that under 38 CFR 3.309(d). Congress
has not created any presumptions for
veterans or civilians based on “‘residual
contamination’ of nuclear tests, service
at Enewetak Atoll, or any of the other
types of duties suggested by the
commenters.

This rulemaking was only intended to
ensure that veterans who may have been
exposed to radiation during military
service do not have a higher burden of
proof than civilians exposed to ionizing
radiation who may be entitled to
compensation for these cancers under
comparable Federal statutes. We
proposed to expand the definition of
radiation-risk activity in § 3.309(d)(3)(ii)
to include only the relevant activities
listed in these civilian statutes. We
therefore make no change based on
these comments.

One commenter noted that the
“Radiation Compensation Act of 1990”
was recently amended to include
civilian employees assigned to DOE
nuclear weapons-related programs who
were exposed to radiation, beryllium or
silica. The commenter also stated that
veterans involved in these programs are
effectively precluded from being
compensated for diseases related to
such duty. The commenter urged that,
in order to achieve true equity between
radiation-exposed veterans and
civilians, VA regulations should be
amended to include veterans who were
exposed to beryllium and silica during
service.

We are aware that the RECA
Amendments of 2000, Public Law 106—
245, section (2)(A)(ii) and 3(c)(1), 114
Stat. at 501, 502, authorized
compensation for above-ground
uranium miners, millers and persons
who transported ore and have a
“nonmalignant respiratory disease,”
which the statute defines as fibrosis of
the lung, pulmonary fibrosis, cor
pulmonale related to fibrosis of the
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lung, silicosis, and pneumoconiosis.
The Energy Employees Occupational
Illness Compensation Program Act of
2000, Public Law 106-398, tit. xxxvi,
114 Stat. 1654A—-1232, authorized
compensation for employees exposed to
beryllium in the performance of duty for
a DOE contractor, subcontractor,
beryllium vendor, or subcontractor of a
vendor.

However, under these statutes,
beryllium-related diseases and silica-
related diseases are clearly classified
separately from radiogenic diseases. The
purpose of this rulemaking is only to
amend VA’s presumptions for radiation
exposure and radiogenic diseases.

In addition, we believe that existing
regulations allow a sufficient basis to
grant service connection, on a direct
basis, for veterans exposed to beryllium
or silica during military service who
later suffer from these diseases. For
these reasons, we do not revise the
regulation to include diseases related to
beryllium or silica exposure in this
rulemaking, and we therefore make no
change based on these comments.

Dose Reconstruction

One commenter stated that he
opposed the current dose estimate
requirement in 38 CFR 3.311, as being
arbitrary, unreliable and inaccurate.
Another commenter urged that VA
should not rely on dose reconstruction
estimates because they are based on lab
tests, not on data collected at the atomic
test sites. Another commenter also
asked VA to eliminate the use of dose
estimates since they are inaccurate.

Dose reconstruction is required only
under 38 CFR 3.311, which is a separate
and distinct basis for service connection
from 38 CFR 3.309(d). The purpose of
the rulemaking is only to amend VA’s
presumption for radiation exposure and
radiogenic diseases (found in 3.309(d)),
which does not require a dose estimate
to establish entitlement to service
connection. Therefore, these comments
are outside the scope of this rulemaking
and we make no change based on these
comments.

Radiogenic Diseases

Several commenters urged VA to add
certain diseases to 3.309(d)(2), in
addition to those we proposed to add in
this rulemaking. One commenter stated
that radiation is a “‘complete
carcinogen” and therefore we should
list all cancers. Another commenter
urged VA to add certain non-cancer
diseases, such as cardiovascular disease,
chronic hepatitis, and liver cirrhosis,
which have been linked to radiation
exposure by the Radiation Effects
Research Foundation.

The basis for enactment of the RECA
Amendments of 2000 and the Energy
Employees Occupational Illness
Compensation Program Act of 2000 was
scientific data resulting from enactment
of the Radiation-Exposed Veterans
Compensation Act of 1988, Public Law
100-321, and obtained from the
President’s Advisory Committee on
Human Radiation Experiments. Based
on data from these sources, Congress
authorized compensation for persons
suffering from these cancers who lived
downwind from Government above-
ground nuclear tests, were underground
uranium miners, participated onsite in a
test involving the atmospheric
detonation of a nuclear device, or were
employed at certain locations by DOE
contractors or subcontractors or an
atomic weapons employer. We believe
this data also supports compensation for
veterans suffering from the same
cancers, some of whom participated in
the same activities as persons entitled to
be compensated under the RECA
Amendments of 2000 and the Energy
Employees Occupational Illness
Compensation Program Act of 2000. We
therefore proposed to amend 38 CFR
3.309(d)(2) to include the cancers for
which compensation is payable under
these other statutes.

As explained above and in the notice
of proposed rulemaking, this
rulemaking was only intended to ensure
equity between veterans who may have
been exposed to radiation during
military service and civilians exposed to
ionizing radiation who may be entitled
to compensation for these cancers under
comparable Federal statutes, including
RECA. The Federal statutes referenced
above do not presume that the diseases
that the commenters asked VA to add to
this rulemaking are due to radiation
exposures in civilian occupations.
Therefore, veterans do not have a higher
burden of proof than civilians do, and
we are making no change based on this
comment.

Public Laws 98-542 and 102-578

One commenter stated that, because
VA submitted a report to Congress
containing its response to a report
submitted to VA by the Veterans’
Advisory Committee on Environmental
Hazards on May 26, 1994, rather than
December 1, 1993, as required by the
Veterans’ Radiation Exposure
Amendments of 1992, Public Law 102—
578, section 3, 106 Stat. 4774, 4775,
radiation exposure by naval nuclear
propulsion workers, those involved in
weapons development for the
Department of Defense, nuclear
weapons maintenance workers and
handlers and others have never been

considered under the Veterans’ Dioxin
and Radiation Exposure Compensation
Standards Act, Public Law 98-542, 98
Stat. 2725 (1984), or the Radiation-
Exposed Veterans Compensation Act of
1988, Public Law 100-321, 102 Stat.
485.

This rulemaking does not involve
VA’s compliance with Public Law 102—
578 and these comments are outside the
scope of this rulemaking. We therefore
make no change based on these
comments.

Effective Dates

One commenter stated that the
effective date for claims that VA
previously denied but are now granted
under these new regulations should be
the date of the original claim. The
commenter urged that veterans exposed
to radiation be given the same
consideration as veterans exposed to
Agent Orange under Nehmer v. United
States Veterans Admin., C.A. No. C—-86—
6160 TEH (N.D. Cal.).

Section 5110 of title 38 United States
Code and 38 CFR 3.114 establish
effective date requirements that are
binding on VA. Those requirements
limit retroactive awards to no earlier
than the effective date of a liberalizing
statute or regulation, such as this
rulemaking. The Nehmer lawsuit and
court rulings do create an exception to
these effective date rules, but the
Nehmer case is limited to only diseases
linked to herbicide exposure under 38
CFR 3.309(e). We have no authority to
expand the exceptions established by
the Nehmer court to include claims filed
under 3.309(d). We therefore make no
change based on this comment.

Opposition to Proposed Rule

One commenter asserted that it is very
unlikely that any of the cancers
developed by veterans are caused by
their radiation exposure during military
service. He stated that many of the
premises contained in the preamble to
the proposed rule are not based on valid
scientific information. This commenter
urged VA not to promulgate this
proposed rule.

As we explained above, the basis for
enactment of the RECA Amendments of
2000 and the Energy Employees
Occupational Illness Compensation
Program Act of 2000 was scientific data
resulting from enactment of the
Radiation-Exposed Veterans
Compensation Act of 1988, Public Law
100-321, and obtained from the
President’s Advisory Committee on
Human Radiation Experiments. We
believe this data equally supports
adding these same cancers to the list of
diseases that may be presumptively
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service connected for radiation-exposed
veterans, some of whom participated in
the same activities as persons entitled to
be compensated under the RECA
Amendments of 2000 and the Energy
Employees Occupational Illness
Compensation Program Act of 2000.
This rulemaking was only intended to
ensure that veterans who may have been
exposed to radiation during military
service do not have a higher burden of
proof than civilians exposed to ionizing
radiation who may be entitled to
compensation for these cancers under
comparable Federal statutes, including
RECA. If we do not adopt this rule,
veterans will have a higher burden of
proof than civilians do. Therefore, we
make no change based on this comment.

Medical Benefits

One commenter suggested that atomic
veterans should be given a special
priority for VA medical services, which
should be provided without means
testing and co-payments. The
commenter also suggested that VA
should focus on preventive measures to
reduce the risk of cancer, appropriate
medical treatment to keep atomic
veterans healthy, and programs to
educate veterans on dietary and lifestyle
changes to prevent cancer. The
commenter also suggested VA should
work with Congress to determine if an
arrangement for financial cost sharing
between VA and Medicare is possible.

These comments are beyond the scope
of the rulemaking. Also, some of the
comments would require an amendment
to title 38, United States Code, which
cannot be accomplished by rulemaking.
We therefore make no changes based on
these comments.

II. Compliance With the Congressional
Review Act, the Regulatory Flexibility
Act, and Executive Order 12866

We estimate that the ten-year benefits
cost of this rule from appropriated funds
will be $769 million in benefits costs.
We estimate that during several of these
years, the annual benefits costs will be
more than $100 million. We also
estimate that the ten-year cost in
government operating expenses will be
$34 million. Since we estimate that the
adoption of the rule will have an annual
effect on the economy of $100 million
or more, the Office of Management and
Budget has designated this rule as a
major rule under the Congressional
Review Act, 5 U.S.C. 802, and a
significant regulatory action under
Executive Order 12866, Regulatory
Planning and Review. The following
information is provided pursuant to
E.O. 12866.

The Secretary has made this
regulatory amendment to ensure that
veterans exposed to radiation during
military service receive the same
consideration for the risks of this
exposure as DOE employees, contractors
and subcontractors. There are no
feasible alternatives to this proposed
rule, since it is needed to provide
fairness and equity for veterans and
their survivors. This rule will not
interfere with state, local or tribal
governments in the exercise of their
governmental functions.

Benefits Costs

Over the next ten years, VA expects
to process 91,567 service-connected
disability compensation claims (living
veterans) and 48,050 Dependency and
Indemnity Compensation (DIC) claims
(veterans’ survivors claims for service
connection for cause of death) filed as
a result of this proposed rule.
Historically, about 12% of all radiation
related claims have been granted. If past
experience proves a reliable indicator of
future events, VA expects to grant
approximately 10,988 of those disability
compensation claims and approximately
5,766 of those DIC claims.

We estimate that the cumulative totals
of benefits awards to claimants over the
next ten years will be as follows:
$8,040,630; $26,248,947; $44,265,910;
$61,126,347; $76,565,137; $90,329,734;
$102,328,198; $112,436,560;
$120,555,709; and $126,704,527, for a
total benefits cost of $768,601,698 over
ten years.

Administrative Costs

Based on the administrative workload
projected to result from this rule
(discussed above), VA estimates that full
time employee (FTE) resources devoted
to processing claims in years one
through ten will be 77, 113, 69, 64, 51,
40, 39, 35, 35, and 33 respectively.
Estimated government operating
expenses (GOE) costs for the next 10
years are as follows: $3,910,578;
$5,047,838; $3,584,683; $4,127,798;
$3,419,862; $2,817,402; $2,825,825;
$2,669,755; $2,780,414; and $2,750,142,
for a total GOE cost of $33,934,297 over
ten years.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires , at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential

effect on State, local or tribal
governments.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

OMB Review

This rule is economically significant
under Executive Order 12866 and major
under the Congressional Review Act.
This rule has been reviewed by OMB.

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
The reason for this certification is that
these amendments will not directly
affect any small entities. Only VA
beneficiaries will be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
these amendments are exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

The Catalog of Federal Domestic Assistance
program numbers are 64.100, 64.101, 64.104,
64.105, 64.106, 64.109, and 64.110.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

Approved: December 10, 2001.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set forth in the

preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Section 3.309 is amended by:

A. Adding new paragraphs (d)(2)(xvii)
through (d)(2)(xxi).

B. Adding new paragraph (d)(3)(ii)(D).

The additions read as follows:

§3.309 Diseases subject to presumptive
service connection.
* * * * *

(d) Diseases specific to radiation-
exposed veterans.***



3616 Federal Register/Vol.

67, No. 17/Friday, January 25, 2002/Rules and Regulations

(

(xvii) Cancer of the bone.
(xviii) Cancer of the brain.
(xix) Cancer of the colon.
(xx) Cancer of the lung.
(
(
(

xi) Cancer of the ovary.
) * k%

(D)(1) Service in which the service
member was, as part of his or her
official military duties, present during a
total of at least 250 days before February
1, 1992, on the grounds of a gaseous
diffusion plant located in Paducah,
Kentucky, Portsmouth, Ohio, or the area
identified as K25 at Oak Ridge,
Tennessee, if, during such service the
veteran:

(i) Was monitored for each of the 250
days of such service through the use of
dosimetry badges for exposure at the
plant of the external parts of veteran’s
body to radiation; or

(ii) Served for each of the 250 days of
such service in a position that had
exposures comparable to a job that is or
was monitored through the use of
dosimetry badges; or

(2) Service before January 1, 1974, on
Amchitka Island, Alaska, if, during such
service, the veteran was exposed to

duty related to the Long Shot, Milrow,
or Cannikin underground nuclear tests.
(3) For purposes of paragraph
(d)(3)(i1)(D)(1) of this section, the term
“‘day” refers to all or any portion of a

calendar day.
* * * * *

[FR Doc. 02—1839 Filed 1-24-02; 8:45 am]
BILLING CODE 8320-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter 1
[FCC 02-3]

Termination of Rulemaking
Proceedings

AGENCY: Federal Communications
Commission.

ACTION: Final rule; termination of
rulemaking proceedings.

SUMMARY: The Federal Communications
Commission has terminated the
rulemaking proceedings as set forth in
the Order adopted by the Commission
on January 9, 2002, and released January
11, 2002. The Commission has

Commission is required in the
proceedings.

DATES: These docket proceedings are
terminated effective January 11, 2002.

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Consumer
Information Bureau, (202) 418—-0294

SUPPLEMENTARY INFORMATION: 1. We
have reviewed the open rulemaking
proceedings listed in the Appendix, and
have determined that the proceedings
should be terminated. The matters at
issue in these rulemaking proceedings
are either moot or stale due to the
passage of time or other regulatory and
industry changes. Therefore, no further
action by the Commission is required in
the proceedings listed in the attached
Appendix, and they are hereby closed.

2. Accordingly, pursuant to sections
4(i) and 4(j) of the Communications Act,
47 U.S.C. 154(i) and (j), it is ordered that
the rulemaking proceedings set forth in
the Appendix are closed and
terminated, effective on January 11,
2002.

Federal Communications Commaission.
William F. Caton,

ionizing radiation in the performance of determined that no further action by the Deputy Secretary.
APPENDIX
Docket No. Subject matter Action Cite

CC 84-490 Amendment of the rules to permit registration of terminal equipment for connection to | NPRM FCC 84-230
voiceband private line channels; petition for rule making filed by AT&T.

CC 90-629 Order To Show Cause; Nevada Bell Tariff F.C.C. No. 1; Transmittal No. 113 .........ccccceeveernenne oscC 6 FCC Rcd 48

CC 91-377 U.S. Communications of Westchester Tocsia Informational Tariffs DA 91-1612

CC 92-275 New Service Reporting Requirements Under Price Cap Regulation ............cccoccveevieeinineennnnnn. NPRM 8 FCC Rcd 2150

CC 94-139 AT&T Communications F.C.C. Tariff No. 1, Transmittal NO. 7322 .........cccooiiiiiieiniiee e, OR DA 95-2407

CC 94-18 Establishment of a Federal Advisory Committee To Assist the Common Carrier Bureau in the | PN 59 FR 11604
Development and Implementation of an Electronic Filing System.

CS 94-42 Amendment of the Commission’s Rules To Include Decatur, Texas in the Dallas-Fort Worth, | NPRM 59 FR 26615
Texas, Television.

CS 94-43 Amendment of the Commission’s Rules To Include Kenosha and Racine, Wisconsin, in the | NPRM 59 FR 26617
Milwaukee, Wisconsin, Television Market.

CS 94-99 Amendment of Section 76.51 of the Rules To Include Sanger, California in the Fresno-Visalia- | NPRM 59 FR 50538
Hanford-Clovis, California Television Market.

CS 95-143 Amendment of Section 76.51 of the Commission’s Rules To Include Greensburg, Pennsyl- | NPRM 60 FR 46805
vania in the Pittsburgh, Pennsylvania Television Market.

CS 96-119 Amendment of Section of the Commission’s Rules To Include Dubuque, lowa in the Cedar | NPRM 61 FR 29336
Rapids-Waterloo, lowa Television Market.

CS 96-139 Amendment of Section 76.51 of the Commission’s Rules To Include Baytown, Galveston, | NPRM 61 FR 34408
Alvin, Rosenberg, Katy and Conroe, Texas in the Houston, Texas Television Market.

ET 93-59 Amendment of Section 2.106 of the Rules to Allocate Spectrum for Wind Profiler Radar Sys- | NPRM 58 FR 19644
tems.

ET 99-300 Information Sought on Methods for Verifying Compliance With E911 Accuracy Standards ....... PN DA 99-2130

ET 99-34 In the Matter of An Industry Coordination Committee System for Broadcast Digital Television | NPRM 64 FR 6296
Service.

GN 84-361 Federal Communications Commission’s List of Rules To Be Reviewed Pursuant to Section | OR 49 FR 27179
610 of the Regulatory Flexibility Act During 1983-1984.

GN 85-75 Federal Communications Commission’s List of Rules To Be Reviewed Pursuant to Section | FN 50 FR 26593
610 of the Regulatory Flexibility Act During 1985-1986.

GN 86-367 In the Matter of Private Sector Preparation and Administration of Commission Commercial | NOI 51 FR 36415
Radio Operator Examinations.

MM 89-77 Transfers of Control of Certain Licensed Non-Stock ENtities ..........cccoceeveeiiiieniiniienieeee e NOI 54 FR 15957

MM 91-214 Station KROQ—FM ...ttt ettt et b e e be e shb e e bt e eabeeebeeasbeesabeenbeeanbeesbeasnneaas LT 6 FCC Rcd 7262

MM 93-225 Amendment of Part 73 of the Rules To Clarify the Definition and Measurement of Aural Modu- | NOI 58 FR 44483
lation Limits in the Broadcast Services.

MM 93-226 Revision of 47 CFR 73.208, Reference Points and Distance Computations ...........ccccccvevveenunen. NPRM 58 FR 49278
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MM 93-232 Amendment of Section 76.51 of the Rules To Include Concord, California, in the San Fran- | NPRM 58 FR 45312
cisco-Oakland-San Jose, California, Television Market.
MM 93-260 Amendment of Section 76.51 of the Rules To Include Marion, Indiana, in the Indianapolis- | NPRM 58 FR 53696
Bloomington, Indiana, Television Market.
MM 93-303 Amendment of Section 76.51 of the Rules To Include Hazelton and Williamsport, Pennsyl- | NPRM 58 FR 68844
vania in the Wilkes-Barre-Scranton, Pennsylvania Television Market.
PP 96-17 IMproving COMMISSION PIOCESSES .....ccuieiuiiiiiiiiieiie ettt sttt sttt NOI 11 FCC Rcd 14006
PR 93-199 Amendment of Part 90 Concerning the Commission’s Finder’'s Preference Rules ..................... NPRM 58 FR 38722
Action: FN  Further Notice of Proposed Rulemaking.
LT Letter.
NOI Notice of Inquiry.

NPRM Notice of Proposed Rulemaking.
OR Order.

OS Order to Show Cause.

PN Public Notice.

[FR Doc. 02—1860 Filed 1-24—02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter 1

[FCC 01-385]

Termination of Stale or Moot Docketed
Proceedings

AGENCY: Federal Communications
Commission

ACTION: Final rule; termination of
docketed proceedings.

SUMMARY: The Federal Communications

moot docketed proceedings as set forth
in the Order adopted by the
Commission on December 21, 2001, and
released January 11, 2002. The
Commission has determined that no
further action by the Commission is
required in the proceedings.

DATES: These docket proceedings are
terminated effective on January 11,
2002.

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Consumer
Information Bureau, (202) 418—-0294.
SUPPLEMENTARY INFORMATION: 1. We
have reviewed the docket proceedings
listed in the Appendix, and have
determined that the dockets should be
terminated. None of the dockets have

issue in these proceedings were
resolved by the issuance of final orders
that were not subject to judicial review,
or if subject to judicial review, were
affirmed and the court’s mandate was
issued. Therefore, no further action by
the Commission is required in the
dockets listed in the attached Appendix,
and they are hereby deemed terminated.

2. Accordingly, pursuant to sections
4(i) and 4(j) of the Communications Act,
47 U.S.C. 154(i) and (j), it is ordered that
the docketed proceedings set forth in
the Appendix are terminated, effective
on January 11, 2002.

Federal Communications Commission.
William F. Caton,

Commission has terminated the stale or  any outstanding issues. The matters at Deputy Secretary.
APPENDIX
Docket No. Subject matter Action Cite

CC 85-89 Preemption of State Entry Regulation in the Public Land Mobile Service ...........ccccccoviniiinicnns MO 2 FCC Rcd 6434

CC 85-93 Tariff FCC No. 3 (Transmittal Nos. 197, 208 & 209); Tariff FCC No. 38 (Transmittal Nos. 445 | MO 5 FCC Rcd 2573
and 455); Tariff FCC No. 41 (Transmittal Nos. 742 and 753).

CC 86-1 WATS-Related and Other Amendments of Part 69 of the Commission’s Rules .............ccoccec... MO 7 FCC Rcd 5644

CC 86-164 Amendment of the Commission’s Rules To Simplify Individual Licensing Procedures in the | RO 51 FR 39754
Domestic Public Air-Ground Radiotelephone Service.

CC 86-165 Amendment of the Commission’s Rules To Simplify the Separate Subsidiary Reporting Re- | RO 51 FR 37022
quirement in the Domestic Public Cellular Radio Telecommunications Service.

CC 87-120 In the Matter of Flexible Allocation of Frequencies in the Domestic Public Land Mobile Service | OR 57 FR 37105
for Paging and Other Services.

CC 87-274 Amendment of Section 22.901(D) of the Commission’s Rules To Eliminate Commission Re- | RO 53 FR 23765
view of Capitalization Plans for Mobile Radio Cellular Systems.

CC 88-326 In the Matter of Access Tariff Filing SChedules ... RO 55 FR 6989

CC 88-471 In the Matter of Tariff F.C.C. No. 15—Competitive Pricing Plans; Holiday Rate Plan. (Trans- | ON 5 FCC Rcd 7504
mittal No. 1215).

CC 91-141 Expanded Interconnection With Local Telephone Company FacilitieS ..........ccccccvevviieeevineeennnnnn. ON 13 FCC Rcd 16102

CC 91-213 MTS and WATS Market Structure/Transport Rate Structure and Pricing ... | RO 13 FCC Rcd 6332

CC 91-328 CPS Operator Services, Inc. TOCSIA Informational TariffS .........cccccccveviiieeniiee i OR DA 91-1548

CC 91-64 Amendment of Equal Access Balloting and Carrier Selection Rules To Require That Inter- | OR 8 FCC Rcd 3215
exchange Carriers Obtain Written Customer Authorization Before Submitting Primary Inter-
change Carrier Selections.

CC 92-135 Regulatory Reform for Local Exchange Carriers Subject to Rate of Return Regulation ............. ON 12 FCC Rcd 2259

CC 92-24 Local Exchange Carrier Line Information Database—Open Network Architecture ...................... OR 8 FCC Rcd 8118

CC 93-162 Ameritech Operating Companies Revisions to Tariff FCC No. 2; Bell Atlantic Telephone Com- | OR 14 FCC Rcd 987
panies Revisions to Tariff FCC No. 1; Bellsouth Telecommunications Inc. Revisions to Tariff
FCC No. 1, etc.

CC 93-179 Price Cap Regulation of Local Exchange Carriers; Rate of Return Sharing and Lower Formula | OR 10 FCC Rcd 11979
Adjustment.
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CC 94-157 Bell Atlantic Telephone Companies Tariff F.C.C. No. 1, Transmittal No. 690; NYNEX Tele- | OR 12 FCC Rcd 18724
phone Companies Tariff F.C.C. No. 1, Transmittal No. 328.

CC 95-133 ATE&T Contract Tariff NO. 374 ..ot sr e OR DA 95-2142

CC 95-146 AT&T Communications Contract Tariff NO. 360 ........c.ccoiiiiiiiiiiiiiieee e OR 10 FCC Rcd 1379

CC 95-80 AT&T Communications Contract Tariff NO. 360 ........ccccceeriiiiiiiiieiie e OR 11 FCC Rcd 3194

CC 96-150 Implementation of the Telecommunications Act of 1996: Accounting Safeguards Under the | ON 15 FCC Rcd 1161
Telecommunications Act of 1996.

CC 96-152 Implementation of the Telecommunications Act of 1996: Telemessaging, Electronic Pub- | OR 14 FCC Rcd 19259
lishing, and Alarm Monitoring Services.

CC 96-187 Implementation of a Section of the Telecommunications Act 0f 1996 ...........ccccccveviieeeviieeenenenn. RO 62 FR 5757

CC 96-22 Responsible Accounting Officer Letter 20, Uniform Accounting for Postretirement Benefits | RO 62 FR 15117
Other Than Pensions in Part 32 Amendments to Part 65, Interstate Rate of Return
Precription Procedures A.

CC 96-23 Revision of Filing REQUIFEIMENTS ........cciiiiiiiiiiiieie ettt RO 62 FR 5160

CC 96-237 Implementation of Infrastructure Sharing Provisions in the Telecommunications Act of 1996 .... | OR 65 FR 26203

CC97-11 Implementation of Section 402(B)(2)(A) of the Telecommunications Act of 1996 ....................... RO 64 FR 39938

CC 98-103 In the Matter of SBC Communications Inc. Pacific Bell Telephone Company Pacific Trans- | MO 13 FCC Rcd 23667
mittal No. 1986.

CC 98-108 In the Matter of Beehive Telephone Company, Inc., Beehive Telephone, Inc. Nevada .............. ON 14 FCC Rcd 8077

CC 98-117 In the Matter of 1998 Biennial Regulatory Review—Review of Armis Reporting Requirements | RO 14 FCC Rcd 11443

CC 98-131 1998 Biennial Regulatory Review—Part 61 of the Commission’s Rules and Related Tariffing | RO 64 FR 46584
Requirements.

CC 98-137 In the Matter of 1998 Biennial Regulatory Review—Review of Depreciation Requirements for | ON 66 FR 13690
Incumbent Local Exchange Carriers.

CC 98-14 In the Matter of Number Portability QUENY SEIVICES ........cceiiiiiiiiiiiieeriee et MO 14 FCC Rcd 1664

CC 98-157 In the Matter of Petition of US West Communications, Inc. for Forbearance From Regulation | MO 14 FCC Rcd 19947
ASA Dominant Carrier in the Phoenix, Arizona MS.

CC 98-161 In the Matter of BellSouth TelecommuniCations, INC .........cccoiviiiiiieiiieiii e MO 13 FCC Rcd 23667

CC 98-199 In the Matter of BellSouth Telecommunications, Inc. F.C.C. Tariff No. 1 for Provision of Local | OR 14 FCC Rcd 1320
Number Portability Database Services.

CC 98-210 Fidelity Telephone Company and Bourbeuse Telephone Company Joint Applications for Con- | MO 13 FCC Rcd 22899
sent to Assignment of Authority Under Section 214 of the Communications Act.

CC 98-25 Application for Authority, Pursuant to Part of the Commission’s Rules, to Transfer Control of | MO 13 FCC Rcd 21292
Licenses Controlled By Southern New England.

CC 98-81 In the Matter of 1998 Biennial Regulatory Review—Review of Accounting and Cost Allocation | RO 13 FCC Rcd 21625
Requirements.

CC 98-91 Southwestern Bell Telephone Company, Pacific Bell, and Nevada Bell Petition for Relief From | OR 66 FR 2336
Regulation Pursuant to Section of the Telecommunications Act of 1996 and 47 U.S.C. for
ADSL Infrastructure and Service.

CC 98-92 Petition for Preemption of Tennessee Code Annotated and Tennessee Regulatory Authority | MO 16 FCC Rcd 1247
Decision Denying Hyperion's Application Requesting Authority To Provide Service in Ten-
nessee Rural LEC Service Areas.

CC 98-94 In the Matter of 1998 Biennial Regulatory Review—Testing New Technology ..........cccccceeueeen. ST 14 FCC Rcd 6065

CC 99-249 In the Matter of Low-Volume Long-DiStanCe USEIS .........ccceeiiiieeiiiiieeiiiie e OR 15 FCC Rcd 23614

CC 99-316 In the Matter of National Exchange Carrier ASSOCIation, INC .......ccccoeiiiiiiieniieniee e OR 65 FR 64892

CS 94-48 Implementation of Section 19 of the Cable Television Consumer Protection and Competition | RT 59 FR 64657
Act of 1992.

CS 95-61 Implementation of Section of the Cable Television Consumer Protection and Competition of | RT 61 FR 1932
1992—Annual Assessment of the Status of Competition in the Market for Delivery of Video
Prog.

CS 96-46 Implementation of Section 302 of the Telecommunications Act of 1996 ..........cccccvcieeiiiiiienninnnn. OR 65 FR 375

CS 98-201 In the Matter of Satellite Delivery of Network Signals to Unserved Households for Purposes of | ON 64 FR 73429
the Satellite Home Viewer Act.

CS 98-61 In the Matter of 1998 Biennial Regulatory Review—Annual Report of Cable Television Sys- | OR 15 FCC Rcd 9707
tem, Form 325, Filed Pursuant to Section of the Commission’s Rules.

ET 93-40 Allocation of the 219-220 Band for Use by the Amateur Radio Service ...........ccccccevveenierieennnn. MO 61 FR 15382

ET 94-124 Amendment of Part 2 and 15 of the Commission’s Rules to Permit Use of Radio Frequencies | MO 65 FR 38431
Above 40 GHZ for New Radio Applications.

ET 96-20 Amendment of Parts 2 and 25 of the Commission’s Rules to Allocate the 13.75-14.0 GHZ | RO 61 FR 52301
Band to the Fixed-Satelite Service.

ET 96-256 Amendment of the Commission’s Rules to Revise the Experimental Radio Service Regula- | RO 63 FR 64199
tions.

ET 97-206 In the Matter of Technical Requirements To Enable Blocking of Video Programming Based on | RO 63 FR 20131
Program Ratings.

ET 98-197 Amendment of Parts of the Commission’s Rules Regarding the Radionavigation Service at | RO 65 FR 60108
31.8-32.3 GHz.

ET 99-254 In the Matter of Closed Captioning Requirements for Digital Television Receivers .................... RO 65 FR 58467

ET 99-261 In the Matter of Amendment of Part of the Commission’s Rules to Allocate Additional Spec- | RO 66 FR 7402
trum to the Inter-Satellite, Fixed, and Mobile Services and to Permit Unlicensed Devices to
Use Certain Segments in the 50.2-50.4 GHz and 51.4-71.0.

FO 91-171 Inquiry into Possible Technical Improvements in the Emergency Broadcasting System ............ RO 64 FR 5950
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FO 91-301 Amendment of Part 73, Subpart G. of the Commission’'s Rules Regarding the Emergency | RO 64 FR 5950
Broadcast System.
GC 91-119 Use of Alternative Dispute Resolution Procedures in Commission Proceedings and Pro- | MO 57 FR 32180
ceedings in Which the Commission is a Party.
GC 97-113 Electronic Filing of Documents in Rulemaking Proceedings .........cc.cccevuiiiienieniieiieeniee e MO 63 FR 56090
GN 84-467 In the Matter of Preparation for an International Telecommunications Union Region 2 Adminis- | OR 53 FR 26612
trative Radio Conference for the Planning of Broadcasting in the 1605-1705 kHz Band.
GN 85-172 In the Matter of Further Sharing of the UHF Television Band by Private Land Mobile Radio | OR 52 FR 43205
Services.
GN 88-441 In the Matter of Technical compatibility protocol standards for equipment operating in the 800 | OR 55 FR 4888
MHz public safety bands.
GN 89-554 In the Matter of an Inquiry Relating to Preparation for the International Telecommunication | RT 56 FR 31095
Union World Administrative Radio Conference for Dealing With Frequency Allocations in
Certain parts of the Spectrum.
GN 90-357 Amendment of the Rules With Regard to the Establishment and Regulation of New Digital | MO 63 FR 24126
Audio Radio Services.
GN 93-252 Implementaiton of Sections 3(N) and 332 of the Communications Act—Regulatory Treatment | ON 66 FR 13022
of Mobile Services.
GN 94-90 Eligibility for Specialized Mobile Radio Services and Radio Services in the 220-222 MHZ | MO 12 FCC Rcd 9962
Land Mobile Band and Use of Radio Dispatch Communications.
1B 97-142 Rules and Policies on Foreign Participation in the U.S. Telecommunications Market ................ PN; OR 15 FCC Rcd
21945; 65 FR
60113
1B 98-212 AT&T Corporation and British Telecommunications PLC ...........cccociiiiiiniiiiieniecsee e MO 14 FCC Rcd 19140
MD 92-92 Establishment of Systems of Records Exempt Under the Privacy ACt ........ccccooveiiiiiiiniiienincnns RO 58 FR 11549
MD 94-19 Implementation of Section 9 of the Communications Act—Assessment and Collection of Reg- | MO 62 FR 39450
ulatory Fees for the 1994 Fiscal Year.
MD 96-186 Amendment of Part 1 of the Commission’s Rules, Pertaining to the Schedule of Annual Regu- | RO 62 FR 59822
latory Fees for Mass Media Services.
MD 98-200 In the Matter of Assessment and Collection of Regulatory Fees For Fiscal year 1999 .............. MO 65 FR 78989
MM 85-91 Amendment of the Commission’s Rules To Expand the Use of Automatic Transmission Sys- | RO 51 FR 1374
tems at AM, FM and Television Broadcast Stations.
MM 85-126 Review of Technical and Operational Requirements: Broadcast Remote Pickup Service; and | RO 51 FR 4599
Low Power Auxiliary Stations.
MM 86-110 Amendment of Part 73 of the Commission’s Rules Regarding Telecommunications Trans- | RO 51 FR 34620
missions in the Vertical Blanking Interval.
MM 87-267 Review of Technical Assignment Criteria for AM Broadcast Service ...........cccccooveviiiiiiiniiennenns MO 65 FR 59751
MM 87-268 Institute Inquiry on Issues Relating to the Introduction of Advanced Television Technologies | OR FCC 00-59
(e.g., HDTV).
MM 91-122 Commission Policies Regarding Spousal Attribution ST 57 FR 8845
MM 91-168 Cadification of the Commission’s Political Programming Policies MO 9 FCC Rcd 7919
MM 91-204 For Renewal of License of Station KUCB(FM); for Construction Permit for a New FM Station | MO FCC 92M-264
Des Moines, IA.
MM 92-304 Renewal Reporting Requirements for Full Power, Commercial AM, FM and TV Broadcast Sta- | OR 58 FR 48323
tions.
MM 94-149 Policies and Rules Regarding Minority and Female Ownership of Mass Media Facilities .......... MO 64 FR 56974
MM 94-34 Implementation of Commission’s Equal Employment Opportunity Rules ..... RT 59 FR 53363
MM 95-176 Closed Captioning and Video Description of Video Programming ................ .. | OR 16 FCC Rcd 5067
PR 84-232 In the Matter of Future Public Safety TelecommuniCations ............ccccoooiiiiiiiiiiiiee e OR 50 FR 42573
PR 87-5 Amendment of Footnote 3 of the Rules To Permit Operation of Mobile Remote Meter Reading | MO 54 FR 19836
Systems on a Primary Basis on the Exclusive Power Radio Service Frequencies in the
952.3625-952.8375 MHZ Band.
PR 89-552 Amendment of Part 90 of the Commission’s Rules To Provide for the Use of the 220-222 | MO 15 FCC Rcd 13924
MHZ Band by the Private Land Mobile Radio Services.
PR 89-553 Modification of the Rules Governing Multiple Sites for Specialized Mobile Radio Service Sys- | MO 65 FR 24419
tems in Rural Markets.
PR 90-315 Establish Technical Standards and Licensing Procedures for Aircraft Earth Stations ................. MO 8 FCC Rcd 3156
PR 91-111 Miscellaneous Amendments to Part 80 of the Rules Governing the Maritime Radio Services ... | OR 57 FR 26778
PR 91-167 Amendment of the Maritime Services Rules (Part 80) To Permit VHF Marine Channel 9 To Be | RO 57 FR 19552
Used as a Second Calling Channel.
PR 93-61 Amendment of Part 90 of the Rules To Adopt Regulations for Automatic 16 Vehicle Moni- | ON 14 FCC Rcd 1339
toring Systems.
PR 94-103 Petition for Authority To Extend Its Rate Regulation of Commercial Mobile Radio Services in | RO 10 FCC Rcd 7872
the State of Hawaii.
PR 94-104 Petition To Extend State Authority Over Rate and Entry Regulation of All Commerical Mobile | RO 10 FCC Rcd 7824
Radio Services.
PR 94-105 Petition To Retain Regulatory Authority Over Intrastate Cellular Service Rates (Accompanied | OR 11 FCC Rcd 796
by Request for Proprietary Treatment of Documents Used in Support of Petition To Retain
Regulatory Authority Over Intrastate.
PR 94-106 Petition To Retain Regulatory Control of the Rates of Wholesale Cellular Service Providers in | OR 11 FCC Rcd 848

the State of Connecticut.
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PR 94-107 Petition for Authority To Retain Existing Jurisdiction Over Commercial Mobile Radio Services | RO 10 FCC Rcd 7898
Offered Within the State of Louisiana.

PR 94-108 Petition To Extend Rate REQUIALION .......c.c.eiiiiiiiiiiiiiie it RO 10 FCC Rcd 8187

PR 94-109 Statement of Intention To Preserve lts Right for Future Rate and Market Entry Regulation of | OR 10 FCC Rcd 12427
the Commercial Mobile Radio Services.

PR 94-110 Petition for Authority To Maintain Current Regulation of Rates and Market Entry ............cccce.. PN DA 94-1043

WT 00-130 Request Amendment of the Commission’s Rules to seek consent to Transfer Control of, or | MO DA 00-2443
Assign,Broadband PCS and LMDS Licenses.

WT 00-81 Application of Southwestern Bell Mobile Systems, Inc. and Alloy LLC for Authority, Pursuant | MO 15 FCC Rcd 25459
to Part of the Commission’s Rules, To Transfer Control of a License Controlled by SBC
Communications Inc.

WT 95-11 In the Matter of the Application of Herbert L. Schoenbohm for Amateur Station and Operator | OR 13 FCC Rcd 23774
License, Kingshill, Virgin Islands.

WT 95-35 Applications of George E. Rodgers for Amateur Station and Operator Licenses .............c.ccoo..... MO FCC 94M-121

WT 95-5 Streamlining the Commission’s Antenna Structure Clearance Procedure and Revision of Part | MO 65 FR 43349
17 of the Commission’s Rules Concerning Construction, Marking, and Lighting of Antenna
Structures.

WT 95-56 Amendment of the Commission’'s Rules Concerning Low Power and Automated Maritime | MO 63 FR 24126
Telecommunications System Operations in the 216—-217 MHZ Band.

WT 96-148 Geographic Partitioning and Spectrum Disaggregation by Commercial Mobile Radio Services | SRO FCC 00-141
Licensees.

WT 96-162 Amendment of the Rules to Establish Competitive Service Safeguards for Local Exchange | OR 14 FCC Rcd 414
Carrier Provision of Commerical Mobile Radio Services.

WT 97-150 Commission Opens Inquiry on Competitive Bidding Process for Report to Congress ................ RT 13 FCC Rcd 9601

WT 98-228 Commission Opens Filing Window For Commercial Operator License Examination Managers PN DA 98-2537

WT 99-263 Petition of the Wireless Consumers Alliance, Inc. for a Declaratory Ruling concerning the pro- | ON 16 FCC Rcd 5618
visions of the Communications Act of 1934.

WT 99-355 SBC Communications Inc. and RadioFone, Inc. seek FCC Consent to Transfer Control or As- | PN 15 FCC Rcd 4441
sign RadioFone’s Licenses to SBC.

WT 99-364 Triton Communications, L.L.C. and RCC Holdings, Inc. Seek Consent For Assignment ............ PN DA 00-309

WT 99-365 In the Matter of Paging Network, Inc. and Arch Communications Group, Inc. for Transfers of | OR 16 FCC Rcd 1026
Control of Their Radio Licenses Location.

WT 00-207 In the Matter of Petition for Determination of the Public Interest Under Section of the Commu- | PN DA 00-2397
nications Act 1934, As Amended.

WT 00-38 Bell Atlantic, GTE, and ALLTEL Seek FCC Consent For Assignment and Transfer of Control | PN DA 00-502
of Wireless Licenses to Comply with Sopectrum Cap Rules and Department of Justice Con-
sent Decree Regarding Pending Applications of Bell Atlantic, GTE, and Vodafone Airt.

Action: ET Order Granting Extention of.
Time

MO Memorandum Opinion and Order.
ON Order on Reconsideration.

OR Order.

PN Public Notice.

RO Report and Order.

RT Report.

SRO Second Report and Order.

ST Statement.

[FR Doc. 02-1859 Filed 1-24-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 54
[CC 96-45; FCC 01-376]

Implementation of Interim Filing
Procedures for Filings of Requests for
Review

AGENCY: Federal Communications
Commission.

ACTION: Temporary waiver of procedural
requirements.

SUMMARY: In this document, the
Commission waives its procedures for

filing requests for review from decisions
of the Universal Service Administrative
Company (Administrator) and petitions
for reconsideration and applications for
review that arise from such proceedings
on an emergency, interim basis. We
extend the period for filing a request for
review, or applications for review
arising from such proceedings, from the
current 30 day period to 60 days,
provide applicants with the option of
electronic filing (via either electronic
mail or facsimile) for requests for review
and petitions for reconsideration or
applications for review that arise from
such proceedings, and provide parties
that have mailed such pleadings on or
after September 12, 2001 with an
opportunity to refile their pleadings
electronically. These measures will help

to ensure continued timely processing
of such filings and to avoid prejudice to
parties as a result of the recent
disruptions in mail service.

EFFECTIVE DATE: January 25, 2002.

FOR FURTHER INFORMATION CONTACT:
Peter Trachtenberg, (202) 418-7369.

SUPPLEMENTARY INFORMATION: This
Order, adopted December 20, 2001, and
released December 26, 2001, will be
available for public inspection during
regular business hours at the FCC
Reference Information Center, Room
CY-A257, at the Federal
Communications Commission, 445 12th
St., SW., Washington, DC 20554. The
complete text is available through the
Commission’s duplicating contractor:
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
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Washington, DC 20554, telephone 202—
863-2893, facsimile 202—-863—-2898, or
via e-mail at qualexint@aol.com.

Synopsis of Order

1. Effective upon publication in the
Federal Register and until further
notice, we waive our rules as follows.
First, requests for review filed pursuant
to §§54.719 through 54.725, 47 CFR
54.719 through 54.725, and any
applications for review arising from
such proceedings shall be filed within
60 days of the issuance of the decision
being reviewed. This 60-day period will
be applicable to all such pleadings that
were required to be filed on or after
September 12, 2001 and were received
by the Commission on or after
September 12, 2001. Second, parties
filing requests for review, or petitions
for reconsideration or applications for
review of decisions on requests for
review, may, at their option, file their
pleadings electronically, either by
electronic mail or facsimile.

2. If filed by electronic mail,
pleadings shall be filed at the following
e-mail address: CCBSecretary@fcc.gov.
Documents filed via electronic mail may
be submitted in Adobe Portable
Document Format (PDF), Word,
WordPerfect, or any other widely used
word processing format. The
Commission will automatically reply to
all incoming e-mails to confirm receipt.
If filed by facsimile, pleadings shall be
faxed to 202—418-0187. The fax
transmission should include a cover
sheet listing contact name, phone
number, and, if available, an e-mail
address. Pleadings submitted by
electronic mail will be considered filed
on a business day if they are received
at the Commission on that day at any
time up to 12 a.m. Pleadings received
after that time will be considered
received on the next business day.
Similarly, facsimile transmissions will
be considered filed on a business day if
the complete transmission is received
by any time up to 12 a.m.

3. We further provide that pleadings
of the type described in paragraph 1
above that were due on or after
September 12, 2001 and that were
submitted by non-electronic means
between September 12, 2001 and the
effective date of this order may be
refiled electronically within 30 days of
the effective date of this order in
accordance with the procedures
specified in the preceding paragraph.
Pleadings filed electronically pursuant
to this paragraph shall be accompanied
by a signed affidavit or a declaration
pursuant to Commission rule § 1.16
stating that the previously filed pleading
was timely filed, and providing the date

the pleading was originally mailed to
the Commission, and by what means.
For this purpose only, the original
pleading will be considered filed as of
the date that it was mailed.

4. Accordingly, it is ordered that,
pursuant to the authority of sections 4(i)
of the Communications Act of 1934, as
amended, 47 U.S.C. 154 (i), the
Commission ADOPTS the procedural
requirements set forth in this order and
waives any contrary requirements.

5. It is further ordered that the waiver
shall become effective upon publication
in the Federal Register.

Federal Communications Commission.
William F. Caton,

Deputy Secretary.

[FR Doc. 02—873 Filed 1-24-02; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket No. 92-105, WT Docket No. 00—
110; FCC 01-351]

Public Information Collection
Approved by Office of Management
and Budget

AGENCY: Federal Communications
Commission.

ACTION: Final rule, announcement of
effective date.

SUMMARY: The Federal Communications
Commission has received Office of
Management and Budget (OMB)
approval for the public information
collection contained in the
Commission’s decision regarding the
use of N11 codes and other abbreviated
emergency dialing arrangements.
Therefore, the Commission announces
that those regulations containing public
information collections, including 47
CFR 64.3002, are effective February 13,
2002.

DATES: Section 64.3002, published at 67
FR 1649, January 14, 2002, is effective
February 13, 2002.

FOR FURTHER INFORMATION CONTACT:
David Siel and Susan Kimmel, 202—
418-1310.

SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
has received OMB approval for the
reporting requirement in its Fifth Report
and Order in CC Docket No. 92-105,
First Report and Order in WT Docket
No. 00-110, and Memorandum Opinion
and Order in CC docket No. 92-105, and
WT Docket No. 00-110 (known
collectively as the Order), which
appears at 67 FR 1643, January 14, 2002.

The effective date of the rules and
regulations adopted in that decision was
published as February 13, 2002, except
for § 64.3002, which contains modified
information collection requirements that
will not be effective until approved by
the Office of Management and Budget.
Through this document, the
Commission announces that it has
received this approval (OMB Control
No.: 3060—0954, Expiration Date: 06/30/
02) and that § 64.3002 and other non-
codified requirements adopted in the
Order will also be effective on February
13, 2002. Pursuant to the Paperwork
Reduction Act of 1995, Public Law 96—
511. An agency may not conduct or
sponsor a collection of information
unless it displays a currently valid
control number. Notwithstanding any
other provisions of law, no person shall
be subject to any penalty for failing to
comply with a collection of information
subject to the Paperwork Reduction Act
(PRA) that does not display a valid
control number. Questions concerning
the OMB control numbers and
expiration dates should be directed to
Judy Boley, Federal Communications
Commission, (202) 418—-0214.

Federal Communications Commaission.
William F. Caton,

Deputy Secretary.

[FR Doc. 02—-1693 Filed 1-24—-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 96-128; FCC 01-344]

The Pay Telephone Reclassification
and Compensation Provisions of the
Telecommunications Act of 1996

AGENCY: Federal Communications
Commission.

ACTION: Clarification.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) addresses the rules
regarding per-call compensation for
payphone calls to ensure that payphone
service providers (PSPs) are fairly
compensated for all completed, coinless
calls made from payphones. The
Commission addresses the key issues
raised in the petitions for declaratory
ruling, reconsideration and/or
clarification, and clarifies, on its own
motion, certain aspects of the per-call
compensation rules.

DATES: Effective February 25, 2002.

FOR FURTHER INFORMATION CONTACT:
Tania Cho, (202) 418-2320; fax (202)
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418-2345; TTY (202) 418-0484; email at
tcho@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Order on Reconsideration and Order on
Clarification in CC Docket No. 96—128,
FCC 01-344, adopted and released on
November 21, 2001. The full text of the
item is available for inspection and
copying during the hours of 9 a.m. to
4:30 p.m. in the Commission’s
Reference Center, Room CY-A257, 445
12th Street, SW., Washington, DC
20554, or copies may be purchased from
the Commission’s duplicating
contractor, Qualex International, 445
12th Street, SW., Suite CY-B402,
Washington, DC 20554, phone (202)
863—2893. This Order contains no new
or modified information collection
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13.

Synopsis of the Third Order on
Reconsideration and Order on
Clarification

To implement Section 276 of the
Telecommunications Act of 1996, the
Commission has adopted several rules
that define the relationship between
PSPs and carriers in the call path in
order to ensure that PSPs are adequately
compensated for calls placed from
payphones. In the First Payphone Order,
61 FR 52309, October 7, 1996, the
Commission concluded that the
interexchange carrier (IXC), as the
primary beneficiary of payphone calls,
should compensate the PSP. The
Commission also recognized that a
reseller lacking its own facilities does
not have the ability to track calls, and
that the facilities-based carrier should
therefore pay compensation to the PSP.
A requirement to track, or arrange for
tracking of, compensable calls was also
established for the underlying IXC, and
the IXC was permitted to recover the
cost of such tracking from the reseller.
In the Payphone Order on
Reconsideration, 61 FR 65341,
December 12, 1996, the Commission
modified its rules to provide that
switch-based resellers (SBRs) are
responsible for paying compensation
directly to PSPs. In the Coding Digit
Waiver Order, 63 FR 26497, May 13,
1998, the Common Carrier Bureau
responded to PSP complaints that IXCs
refused to identify SBRs by clarifying
that when SBRs identified themselves to
the first facilities-based IXC as
responsible for paying compensation,
the IXC was obligated to provide this
information to the PSP.

On April 5, 2001, the Commission
released the Second Order on
Reconsideration, 66 FR 21105, April 27,

2001, which modified the payphone
compensation rules. The modified rules
provided that the first facilities-based
IXC to which a LEC routes a coinless
payphone call must (1) Compensate the
PSP for the completed call; (2) track or
arrange for tracking of all compensable
calls; and (3) send to the PSP call
completion information to enable the
PSP to verify the accuracy of
compensation it receives for coinless,
compensable calls and/or to bill the
underlying facilities-based carrier. The
first IXC may then seek reimbursement
from the switchless or switch-based
reseller ultimately responsible for the
compensation.

In this Third Order on
Reconsideration and Order on
Clarification, we decline to modify the
rules as established in the Second Order
on Reconsideration. We also reaffirm
that, for purposes of payphone
compensation, only calls that are
answered by the called party are
“completed” and thus compensable.
Further, we clarify that the Commission
supports the preservation and
establishment of direct relationships
and agreements between PSPs and SBRs
for tracking and payment of payphone
compensation, and that the liability of
the first facilities-based IXC is limited to
the extent that SBRs enter into such
direct relationships. We also reiterate
that the Commission did not, by
revising the payphone compensation
rules, intend to nullify any current or
future contractual arrangements.
Finally, we clarify that carriers are only
required to report to PSPs calls that are
completed, and thus compensable.

Ordering Clause

Pursuant to the authority contained in
Sections 1, 4(i), 4(j), and 276 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154()),
and 276, the Bulletins Petition for
Clarification is denied to the extent
described herein; WorldCom, Inc.
Petition for Declaratory Ruling and
Petition for Reconsideration is granted
in part and denied in part to the extent
described herein; AT&T Petition for
Clarification and/or Reconsideration is
denied to the extent described herein;
and Global Crossing
Telecommunications, Inc. Petition for
Reconsideration and Clarification is
denied, to the extent described herein.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 02-1810 Filed 1-24-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 98-203; FCC 01-306]

RIN 4213

The Ancillary or Supplementary Use of

Digital Television Capacity by
Noncommercial Licensees

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: This document announces the
effective date of the Commission’s
amended rules to require that
noncommercial educational (“NCE”’)
television licensees provide a nonprofit,
noncommercial educational service. We
hope that this clarifies the manner in
which NCE licensees may use their
excess DTV capacity for remunerative
purposes.

DATES: Sections 73.621(i); 73.624(g)
introductory text and (g)(2)(ii);
73.642(a), (b) and (e); and 73.644(a)
became effective on December 26, 2001.
Section 73.624(g)(2)(i) is not yet
effective. The Commission will release a
document in the Federal Register
announcing the effective date of this
section.

FOR FURTHER INFORMATION CONTACT: ]ane
Gross, Policy and Rules Division, Mass
Media Bureau (202) 418-2130, or
jgross@fcc.gov.

SUPPLEMENTARY INFORMATION: 1. On
October 17, 2001, the Commission
released Report & Order (“R&0”)
clarifying the manner in which
noncommercial educational (“NCE”’)
television licensees may use their excess
digital television (“DTV”’) capacity for
remunerative purposes. In the Matter of
Ancillary or Supplementary Use of
Digital Television Capacity by
Noncommercial Licensees, MM Docket
No. 98-203, 66 FR 58973 (November 26,
2001). Among other things, the
Commission amended § 73.621 of its
rules to apply to the entire digital
bitstream, including ancillary or
supplementary services, thereby
requiring NCE licensees to use their
digital capacity primarily for a
noncommercial, nonprofit, educational
broadcast service. The Commission also
amended §§ 73.642 (a), (b), (e) and

§ 73.644(a) of its rules to clarify that
NCE licenses may offer subscription
services on their excess digital capacity.
When it amended these rules, the
Commission ordered that the amended
rules would “be effective the later of
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either thirty days after publication in
the Federal Register, or upon receipt by
Congress of a report in compliance with
the Contract with America
Advancement Act of 1996, Public Law
104-121" (summary of R&O paragraph
49).

2. Under current General Accounting
Office (“GAQ”) procedures, submission
to the GAO or publication in the
Federal Register is sufficient to satisfy
the requirements of the Congressional
Review Act (formerly known as the
Contract with America Advancement
Act). The amendments to §§73.621,
73.642 and 73.644 of the Commission’s
rules were submitted to the GAO and to
Congress on November 26, 2001, the
same day that they were published in
the Federal Register. Thus, pursuant to
the Administrative Procedure Act, the
amended §§ 73.621, 73.642 and 73.644
of the Commission’s rules will be
effective on December 26, 2001, thirty
days after publication in the Federal
Register.

3. Finally, in the same proceeding the
Commission amended §§ 73.624(g)(1),
(g)(2)(i), and (g)(2)(ii) of its rules to
apply to NCE licensees the program for
assessing and collecting fees upon
feeable ancillary or supplementary
services provided on their DTV capacity
that it had previously established for
commercial licensees, as required by the
Telecommunications Act of 1996 (1996
Act”). Public Law 104—104, 110 Stat. 56
section 201 (1996), codified at 47 U.S.C.
336. In addition, NCE licensees will be
required to maintain documentation
sufficient to show, at renewal time and
in response to any complaint,
compliance with the requirement to use
their entire bitstream primarily for
nonprofit, noncommercial, educational
broadcast services on a weekly basis
(summary of R&O paragraph 16). These
requirements were analyzed with
respect to the Paperwork Reduction Act
of 1995 (PRA) and found to impose new
or modified reporting and
recordkeeping requirements or burdens
on the public. Thus, implementation of
these requirements is subject to
approval by the Office of Management
and Budget as prescribed by the PRA
(summary of R&O paragraphs 46, 50 and

66). The Commission will publish a
notice in the Federal Register when this
approval is received.

List of Subjects in 47 CFR Part 73
Television.

Federal Communications Commission.

Magalie Roman Salas,

Secretary.

[FR Doc. 02—1811 Filed 1-24—-02; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 011005244-2011-02; 1.D. No.
092401D]

RIN 0648—-AP08

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Foreign Fishing and
Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; 2002
Specifications and Foreign Fishing
Restrictions

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; specifications for
2002.

SUMMARY: NMFS announces final initial
specifications for the 2002 fishing year
for Atlantic mackerel, squid, and
butterfish (MSB); including an in-season
adjustment provision for the 2002
mackerel joint venture processing (JVP)
annual specification. This action also
specifies a method for carrying over
Loligo squid Quarter I underages into
Quarter III. The intent of this final rule
is to promote the development and
conservation of the MSB resource.
DATES: This rule is effective January 25,
2002. The quotas in Tables 1 and 2 for
Loligo and Illex squid, Atlantic
mackerel, and butterfish are effective
January 25, 2002, through December 31,
2002.

ADDRESSES: Copies of supporting
documents, including the
Environmental Assessment (EA),
Regulatory Impact Review (RIR), Final
Regulatory Flexibility Analysis (FRFA),
and the Essential Fish Habitat
Assessment, are available from Patricia
A. Kurkul, Regional Administrator,
Northeast Regional Office, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298. The EA/RIR/FRFA is
accessible via the Internet at http://
Www.nero.nmfs.gov.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, 978—
281-9273, fax 978—-281-9135, e-mail
paul.h.jones@noaa.gov.

SUPPLEMENTARY INFORMATION:
Regulations implementing the Atlantic
Mackerel, Squid, and Butterfish Fishery
Management Plan (FMP) require NMFS
to publish annual initial specifications
for maximum optimum yield (Max OY),
allowable biological catch (ABC), initial
optimum yield (I0Y), domestic annual
harvest (DAH), domestic annual
processing (DAP), JVP, and total
allowable level of foreign fishing
(TALFF) for the species managed under
the FMP. In addition, regulations
implemented under Framework
Adjustment 1 to the FMP allow the
specification of quota set-asides to be
used for research purposes.

Proposed 2002 initial specifications
were published on October 23, 2001 (66
FR 53575). Public comments were
accepted through November 23, 2001.
The final specifications are unchanged
from those that were proposed except
that they reflect the research set-aside
(RSA) allocations that have been
recommended to the NOAA Grants
Office for funding. A complete
discussion of the development of the
specifications appears in the preamble
to the proposed rule and is not repeated
here.

2002 Final Initial Specifications

The following table contains the final
initial specifications and RSA for the
2002 MSB fisheries as recommended by
the Mid-Atlantic Fishery Management
Council (Council).

TABLE 1. FINAL INITIAL ANNUAL SPECIFICATIONS AND RSA, IN METRIC TONS (MT), FOR ATLANTIC MACKEREL, SQUID, AND
BUTTERFISH FOR THE FISHING YEAR JANUARY 1 THROUGH DECEMBER 31, 2002

Squid .
Specifications - a MAélgkné:%l Butterfish
Loligo lllex
Max OY 26,000 24,000 N/AL 16,000
ABC 17,000 24,000 347,000 7,200
[o)% 16,8985 24,000 85,0002 5,900
DAH 16,8985 24,000 85,0003 5,900
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TABLE 1. FINAL INITIAL ANNUAL SPECIFICATIONS AND RSA, IN METRIC TONS (MT), FOR ATLANTIC MACKEREL, SQUID, AND
BUTTERFISH FOR THE FISHING YEAR JANUARY 1 THROUGH DECEMBER 31, 2002—Continued

Squid :
Specifications - d l\/'lo‘atllt':’:lknélrgl Butterfish
Loligo lllex
DAP 16,898° 24,000 50,000 5,900
JVP 0 0 20,0004 0
TALFF 0 0 0 0
RSA 102 0 0 0

1 Not applicable.

2]0Y may be increased during the year, but the total ABC will not exceed 347,000 mt.
3|ncludes 15,000 mt of Atlantic mackerel recreational allocation.
4JVP may be increased up to 30,000 mt at discretion of Regional Administrator.

5Excludes 102 mt for RSA.

Atlantic Mackerel

This final rule specifies an Atlantic
mackerel JVP of 20,000 mt for the 2002
fishery, with a possible increase of up
to 10,000 mt (for a total JVP of up to
30,000 mt) later in the fishing year,
should additional applications for JVP
be received. This adjustment would be
made by NMFS, through publication of
notification in the Federal Register,
following consultation with the Council.
The action also specifies an Atlantic
mackerel DAP of 50,000 mt and a DAH
of 85,000 mt, which includes a 15,000—
mt recreational component.

Four special conditions recommended
by the Council and imposed by NMFS
in previous years continue to apply to
the 2002 Atlantic mackerel fishery, as
follows: (1) JVPs would be allowed
south of 37°30' N. lat., but river herring
bycatch may not exceed 0.25 percent of
the over-the-side transfers of Atlantic
mackerel; (2) the Administrator,
Northeast Region, NMFS (Regional
Administrator) should ensure that
impacts on marine mammals are
reduced in the prosecution of the

Atlantic mackerel fishery; (3) the
mackerel optimum yield (OY) may be
increased during the year, but it should
not exceed 347,000 mt; and (4)
applications from a particular nation for
an Atlantic mackerel JVP allocation for
2002 may be based on an evaluation by
the Regional Administrator of that
nation’s performances relative to
purchase obligations for previous years.

Atlantic Squids
Research Set-Asides

Framework Adjustment 1 to the FMP
allows the specification of quota set-
asides to be used for research purposes.
The Council recommended that up to 2
percent of the 2002 IOY be set aside for
scientific research purposes for each of
the species in the FMP. A Request for
Proposals was published to solicit
proposals for 2002 based on research
priorities identified by the Council (66
FR 38636, July 25, 2001, and 66 FR
45668, August 29, 2001). The deadline
for submission was September 14, 2001.
On November 8, 2001, NMFS convened

a Review Panel to review the comments
submitted by technical reviewers. Based
on discussions between NMFS staff,
technical review comments, and Review
Panelist comments, two Loligo squid
project proposals were recommended
for approval and forwarded to the
NOAA Grants Office for award.
Consistent with the recommendations,
the quotas in this final rule have been
adjusted to reflect the projects
recommended for approval. If the
awards are not made by the NOAA
Grants Office for any reason, NMFS will
publish an additional rule to restore the
unused set-aside amount to the annual
quota.

Distribution of the Annual Loligo Squid
Quota

Due to the recommendation of two
research projects that would utilize
Loligo squid RSA, this final rule adjusts
the quarterly allocations from those that
were proposed, based on formulas
specified in the FMP. The 2002
quarterly allocations are as follows:

TABLE 2. Loligo SQUID QUARTERLY ALLOCATIONS

: Research
Quarter Percent Metric Tons Set-aside
(mt) (mt)
| (Jan—Mar) 33.23 5,615 N/A
Il (Apr—Jun) 17.61 2,976 N/A
Il (Jul—Sep) 17.3 2,923 N/A
IV (Oct—Dec) 31.86 5,384 N/A
Total 100 16,898 102

Carry-over of Loligo Squid Quarterly
Quota Underages

For the 2001 fishing year, by default,
quarterly underages carry over into
Quarter IV because the directed fishery
in Quarter IV does not close until 95
percent of the total annual quota has
been harvested. This final rule modifies
the method for carrying over Loligo
squid quarterly underages for 2002 and

subsequent fishing years by adding a
provision stating that, in the event that
the Quarter I landings for Loligo squid
are less than 70 percent of the Quarter

I allocation, the underage below 70
percent would be applied to Quarter III.
Underages from Quarters II and III
would continue to be added to Quarter
IV by default, based on the 95—percent
closure rule mentioned above.

Comments and Responses

Three commenters made five
comments on the proposed

specifications.

Comment 1: One commenter

supported the proposed allocation of
Atlantic mackerel JVP.

Response 1: This final rule

implements the proposed allocation of
Atlantic mackerel JVP.
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Comment 2: One commenter
supported the proposed zero allocation
of Atlantic mackerel TALFF.

Response 2: This final rule
implements the proposed zero
allocation of Atlantic mackerel TALFF.

Comment 3: Two commenters instead
proposed specifying TALFF at 5,000 mt
and a possible JVP increase of up to
20,000 mt (for a total JVP of up to 40,000
mt) later in the fishing year.

Response 3: The question of whether
or not to recommend a level of optimum
yield that provided for an allocation of
TALFF, other than zero, was reviewed
and discussed by the Council at length
before it made its final recommendation
to the National Marine Fisheries
Service. After extended debate, the
Council recommended a level of OY
that was a reduction of the maximum
sustainable yield based upon all
relevant social, economic, and
ecological factors. The Council firmly
believed that the specification of the OY
at a level that resulted in a zero TALFF
would provide the greatest overall
benefit to the Nation, because it would
enhance development of the U.S.
domestic mackerel fishery, which is one
of the principal objectives of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Even though a zero TALFF would result
in an economic loss to the Nation from
the loss of any poundage fees collected
from foreign fishing vessel owners for
allocations of TALFF, the Council was
concerned that allocations of TALFF
would compete directly with mackerel
produced by United States processors
for foreign markets. Such competition
would impede the expansion of
domestic mackerel processing facilities.
The expansion of domestic mackerel
processing facilities would enable the
domestic fleet to use more of their
harvesting capacity to land mackerel at
shoreside facilities.

Comment 4: One commenter opposed
the Atlantic mackerel JVP specification
of 20,000 mt for the 2002 fishery
because he believes shore-based
processors would be negatively affected
by foreign joint ventures. The
commenter believes the foreign at-sea
processors can operate at lower cost
than U.S. shoreside plants in part due
to U.S. legal requirements such as
Hazard Analysis Critical Control Point
standards.

Response 4: The Council’s annual
processor survey indicates that the
capacity of the domestic fleet to harvest
mackerel greatly exceeds the domestic
processors’ capacity to process
mackerel. As a result, the Council
recommended, and NMFS is
implementing, the 20,000-mt JVP

allocation to provide additional
opportunity for U.S. vessels to sell
mackerel.

Comment 5: One commenter stated
that NMFS was utilizing outdated data
to set the 2002 Loligo squid quota
specification. The commenter
recommended a Loligo quota increase,
either in this rule or through an in-
season adjustment to the annual
specifications.

Response 5: The commenter is correct
that the most recent stock assessment
for Loligo squid (29th Northeast
Regional Stock Assessment Workshop
(SAW-29)) was completed some time
ago, in August 1999. However, the
Council and NMFS did not rely solely
on that information in recommending
the 2002 quota. The Council and NMFS
also utilized the most recent survey data
for Loligo squid, which indicates that
abundance of this species has increased
significantly since SAW-29 was
conducted. Estimates of biomass based
on NMFS’ Northeast Fisheries Science
Center fall 1999, spring 2000, and fall
2000 survey indices for Loligo squid
indicate that the stock is currently at or
near the biomass level that would
produce maximum sustainable yield
(Bmsy)- Based on the assumption that the
stock would be at or near By in 2001,
the Council recommended, and NMFS
implemented, an ABC specification for
2001 that is the yield associated with 75
percent of Fingy at Bmsy, or 17,000 mt.
Given the high survey index observed in
the fall 2000 survey, the quota is being
maintained at that level in 2002. The
Council and NMFS may adjust the
specifications through an in-season
adjustment during the 2002 fishing year
should the results of the 34th Northeast
Regional Stock Assessment Workshop
warrant that change.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMFS prepared a FRFA for this
action. The FRFA includes comments
on the IRFA, responses contained
herein, and a summary of the analyses
done in support of these specifications.
A copy of the FRFA is available from
NMF'S (see ADDRESSES). A summary of
the FRFA follows:

The reasons why action is being taken
by the agency, and the objectives of this
final rule are explained in the preamble
to the proposed rule and are not
repeated here. This action does not
contain any collection-of-information,
reporting, recordkeeping, or other
compliance requirements. It does not
duplicate, overlap, or conflict with any
other Federal rules. This action is taken

under authority of the Magnuson-
Stevens Act and regulations at 50 CFR
part 648.

Three comments were submitted on
the proposed rule, but none of them
were specific to the initial regulatory
flexibility analysis. However, two
individuals commented on the
economic impacts of the measures on
the fishing industry; NMFS has
responded to those comments (3 and 4)
in the Comments and Responses section
of the preamble to this final rule. No
changes were made to the final rule as
a result of the comments received.

The numbers of potential fishing
vessels in the 2002 fisheries are 395 for
Loligo squid/butterfish, 77 for Illex
squid, and 2,098 for Atlantic mackerel.
All of the vessels are considered small
entities. Many vessels participate in
more than one of these fisheries;
therefore, the numbers are not additive.
The proposed ABC specifications of
347,000 mt and DAH of 95,000 mt for
Atlantic mackerel, the DAH
specifications of 24,000 mt for Illex
squid, and the DAH specifications of
5,900 mt for butterfish represent no
constraint on vessels in these fisheries.
The levels of landings allowed under
the specifications for 2002 have not
been achieved by vessels in these
fisheries in recent years. Absent such a
constraint, no impacts on revenues are
expected as a result of this action.

From 1996-2000, Loligo squid
landings averaged 16,548 mt. If the 2002
DAH specification of 16,898 mt for
Loligo squid is achieved, there would be
a slight increase in catch and revenue in
the Loligo squid fishery relative to the
average landings from 1996—2000.

This action modifies the provision for
carrying over Quarter I Loligo squid
underages. Under the new measure,
Loligo squid Quarter I underages less
than 70 percent of the Quarter I
allocation would be applied to Quarter
III. Previously, all underages from
Quarter I were applied to Quarter IV
because the directed Loligo fishery in
Quarter IV does not close until 95
percent of the total annual quota is
harvested. However, by making the
underage available during Quarter III,
Loligo squid permit holders will be able
to fish during a time when the quarter
may have otherwise been closed. This
could potentially provide an added
economic benefit to fishers during
Quarter III. This provision will only
shift a limited amount of quota from one
period to another and does not modify
the Loligo squid annual quota, so no
overall change in revenue is expected.

Three non-selected alternatives were
considered for the Atlantic mackerel
fishery. The first was to set the 2002
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specifications at the same level as 2001.
The specifications under this alternative
are the same as those established by this
action, with the exception of IOY and
TALFF. Under this alternative, the IOY
specification would be slightly higher
than the specification in the preferred
alternative (88,000 mt) because TALFF
would be specified at 3,000 mt.
However, specifying TALFF at 3,000 mt
would be inconsistent with the goal of
further developing the U.S. domestic
fishery for Atlantic mackerel. This
alternative would have had no
constraints and consequently no
revenue impacts on the fishery because
the proposed levels of harvest for
Atlantic mackerel under this alternative
have not been attained in recent years.

The second alternative for Atlantic
mackerel was to set ABC at the long-
term potential catch, or 134,000 mt.
This alternative was found inconsistent
with the FMP because it did not
consider the variations in the status of
the stock. The current adult stock was
recently estimated to exceed 2.1 million
mt. The specification of ABC at 134,000
mt would effectively result in an
exploitation rate of only about 6
percent, well below the optimal level of
exploitation. The potential level of
foregone yield under this alternative
was considered unacceptable.

The third alternative considered for
mackerel eliminated the JVP allocation
for 2002, which would lower the
specification of IOY to 68,000 mt, also
far in excess of recent landings. This
alternative was rejected because JVPs
allow U.S. harvesters to take Atlantic
mackerel at levels in excess of current
U.S. processing capacity. None of these
alternatives were expected to constrain
the mackerel fishery and they all were
determined to have no impact on the
revenues of participants in this fishery.

Two non-selected alternatives were
considered for Loligo squid. The first
would have set the ABC, DAH, DAP,
and IOY at 13,000 mt, a 23.3—percent
reduction from the 2001 level. This was
the same level initially specified for the
2000 fishing year (an in-season
adjustment increased the ABC, DAH,
DAP, and IOY to 15,000 mt (65 FR
60118, October 10, 2000). If the 13,000—
mt alternative were adopted for the 2002
fishing year, 132 of the 497 impacted
vessels would experience a total gross
revenue reduction of greater than 6
percent (all species combined). The
remaining 365 vessels would experience
a 4—percent or less reduction in revenue
or an increase in revenue. The second
alternative would have set ABC, DAH,
DAP, and IOY at 11,700 mt. This would
represent a 31—percent reduction in
landings relative to 2000. Under this

scenario, 170 of the 497 impacted
vessels would experience a gross
revenue reduction of greater than 6
percent (all species combined). The
remaining 327 vessels would experience
a 4—percent or less reduction in
revenue, or an increase in revenue.

Two non-selected alternatives were
considered for Illex squid. The first
would have set Max OY, ABC, I0Y,
DAH, and DAP at 30,000 mt and the
second alternative would have set Max
OY at 24,000 mt and ABC, I0Y, DAH,
and DAP at 19,000 mt. These
specifications would be far in excess of
recent landings in this fishery.
Therefore, there would be no constraints
and, thus, no revenue reductions,
associated with these non-selected
specifications.

Two non-selected alternatives were
considered for butterfish. The first
would have set a Max OY of 16,000 mt
and an ABC, I0Y, DAH, and DAP of
7,200 mt, and the second alternative set
a Max QY of 16,000 mt and an ABC,
I0Y, DAH, and DAP at 10,000 mt. These
specifications far exceed the
specifications implemented by this final
rule. Recent harvests in the butterfish
fishery have been well below the level
allowed by this final rule, so none of the
alternatives would constrain or impact
the industry. However, the non-selected
alternatives could lead to overfishing of
the stock and, thus, were rejected.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA) states that for each rule
or group of related rules for which an
agency is required to prepare a FRFA,
the agency shall publish one or more
guides to assist small entities in
complying with the rule, and shall
designate such publications as “small
entity compliance guides”. The agency
shall explain the actions a small entity
is required to take to comply with a rule
or group of rules. As part of this rule
making process, a letter to permit
holders that also serves as the small
entity compliance guide (the guide) was
prepared. Copies of this final rule are
available from the Northeast Regional
Office, and the guide, i.e., permit holder
letter, will be sent to all holders of
permits issued for the mackerel, squid,
and butterfish fisheries. The guide and
this final rule will be available upon
request (see ADDRESSES).

This final rule establishes annual and
seasonal quotas for the managed
species, which are used for the purpose
of closing the fishery when the quotas
are reached and which serve as the basis
for issuing joint venture permits. The
mackerel specifications have a foreign
fishing component. Until the
specifications are final, no foreign

fishing permits to authorize joint
ventures may be issued. A number of
foreign fishing vessels operated in the
EEZ in 2001. Some of these foreign
vessels have remained in U.S. waters in
anticipation of receiving foreign fishing
permits authorizing joint ventures for
Atlantic mackerel in 2002. Until the
mackerel specification are finalized and
these foreign vessels are permitted,
domestic fishermen cannot deliver
mackerel to these foreign vessels. This
will have a negative economic impact
on domestic fishermen. Therefore, with
respect to the mackerel fishery, this
final rule relieves a restriction and
pursuant to 5 U.S.C. 553(d)(1) the 30—
day delay in effectiveness does not
apply. . .

In addition, if implementation of the
quota provisions and other management
measures is delayed, NMFS will be
prevented from carrying out its function
of preventing overfishing of the loligo
squid fishery. The loligo squid fishery
covered by this action is already
underway. Landings data for loligo
squid in previous years reflect that
landings are highly variable and largely
dependent on availability. Since the
loligo squid fishery is now managed on
a quarterly quota basis, the
unpredictable nature of loligo squid
landing could compromise the initial
quarterly quota if no closure mechanism
is in place due to a delay in the
effectiveness of the loligo squid
specification. Failure to implement
timely closures could result in large
overages that would have distributional
effects on other quota periods and might
potentially disadvantage some gear
sectors. Therefore, the Assistant
Administrator for Fisheries, NOAA,
finds good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delayed
effectiveness period for the mackerel
and loligo squid specifications and
other management measures.

This final rule does not contain
policies with federalism implications
under Executive Order 13132.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 22, 2002.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:
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Authority: 16 U.S.C. 1801 et seq.

2.In §648.21, paragraph (f)(3) is
added to read as follows:

§648.21 Procedures for determining initial
annual amounts.
* * * * *

(f)***

(3) Beginning January 1, 2002, if
commercial landings in Quarter I are
determined to be less than 70 percent of
the Quarter I quota allocation, any
remaining Quarter I quota that is less
than 70 percent will be reallocated to
Quarter III (e.g., if the Quarter I quota
was 100,000 Ib (220,462 kg) and 50,000
Ib (110,231 kg) was landed, then the

remaining Quarter I quota, up to 70
percent, or 20,000 1b (44,092 kg), would
be reallocated to Quarter III. A balance
of 30 percent, or 30,000 1b (66,139 kg),
would remain in Quarter I).

* * * * *

[FR Doc. 02—-1997 Filed 1-23-02; 1:26 pm]
BILLING CODE 3510-22-S
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 534
RIN: 3206-AJ47

Basic Pay for Employees of Temporary
Organizations

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing interim
regulations on setting pay for employees
of temporary organizations established
by law or Executive order. These
regulations will enable agencies to
determine the rate of basic pay and
locality payments for employees of
temporary organizations.

DATES: Effective Date: The regulations
are effective on January 25, 2002.

Applicability Dates: The regulations
apply on the first day of the first
applicable pay period beginning on or
after January 25, 2002.

Comments Date: Comments must be
received on or before March 26, 2002.
ADDRESSES: Comments may be sent or
delivered to Donald J. Winstead,
Assistant Director for Compensation
Administration, Workforce
Compensation and Performance Service,
Office of Personnel Management, Room
7H31, 1900 E Street NW., Washington,
DC 20415, FAX: (202) 606—0824, or
email: payleave@opm.gov.

FOR FURTHER INFORMATION CONTACT: Ron
Genua, (202) 606—2858.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM) is
issuing interim regulations on
compensation for employees of
temporary organizations established by
law or Executive order. Section 1101 of
the Floyd D. Spence National Defense
Authorization Act for fiscal year 2001

(Public Law 106—-398, October 30, 2000),
adds a new subchapter IV to chapter 31
of title 5, United States Code.
Subchapter IV provides that the head of
a temporary organization may make
excepted service appointments of up to
3 years to fill positions of the temporary
organization. The appointments may be
extended for an additional 2 years
consistent with regulations published
by OPM. This authority is available to
executive and legislative branch
agencies. In addition, subchapter IV
provides that, upon request by the head
of a temporary organization, the head of
any department or agency of the
Government may detail employees on a
nonreimbursable basis to the temporary
organization to assist the temporary
organization in carrying out its duties.

Subchapter IV defines a temporary
organization as a commission,
committee, board, or other organization
that is established for a specific period
of time, not in excess of 3 years, for the
purpose of performing a specific study
or other project. Such a temporary
organization generally terminates upon
completion of the study or project.

Subchapter IV provides OPM with
authority to establish regulations to
determine the rate of basic pay for
employees of temporary organizations
without regard to the provisions of
chapter 51 and subchapter III of chapter
53 of title 5, United States Code. (See 5
U.S.C. 3161(d).) These interim
regulations do not apply to temporary
organizations established prior to
October 30, 2000.

Subchapter IV also provides that the
rate of basic pay for the chairman, a
member, an executive director, a staff
director, or other executive level
position of a temporary organization
may not exceed the maximum rate of
basic pay established for the Senior
Executive Service (SES) under section
5382 of title 5, United States Code. The
rate of basic pay for other positions in
a temporary organization may not
exceed the maximum rate of basic pay
for GS—-15. However, the rate of basic
pay for a senior staff position of a
temporary organization may, in a case
determined by the head of the agency to
be exceptional, exceed the maximum
rate of basic pay for GS-15, but may not
exceed the maximum rate of basic pay
for the SES. Subchapter IV defines basic
pay as including locality pay provided

under section 5304 of title 5, United
States Code.

In setting rates of basic pay for staff
and other non-executive level positions,
the interim regulations require that the
head of a temporary organization give
consideration to the significance, scope,
and technical complexity of the position
and the qualifications required for the
work involved. This is consistent with
a parallel requirement established under
regulations published by the General
Services Administration for setting basic
pay for advisory committee members
and staff under the Federal Advisory
Committee Act. (See 41 CFR 101—
6.1033.) The interim regulations also
require the head of a temporary
organization to take into account rates of
basic pay paid to Federal employees
who have duties that are similar in
terms of difficulty and responsibility.

The interim regulations provide
General Schedule locality payments to
all executive level and staff positions of
temporary organizations. The
regulations set maximum rates of basic
pay and locality-adjusted rates of pay
for employees of temporary
organizations. This will make it easier to
determine pay when employees move
from General Schedule positions to
positions in temporary organizations,
and vice versa.

The compensation authority in 5
U.S.C. 3161(d) is limited to determining
rates of basic pay and locality-adjusted
rates of pay for employees of temporary
organizations. In addition, subchapter
IV provides that an employee of a
temporary organization is entitled to the
same benefits provided to temporary
employees under title 5, United States
Code. The interim regulations clarify,
however, that subchapter IV provides no
new independent authority for the head
of a temporary organization to establish
other forms of compensation and
benefits not authorized by title 5, United
States Code, or another specific
authority. For example, the law does not
create any new authority for providing
premium pay, bonuses, awards, leave,
or benefits differently than under title 5
or any other already existing statute.

The interim regulations require that
the head of a temporary organization
comply with section 5504 of title 5,
United States Code, including the
requirement for biweekly pay periods
and requirements for converting an
annual rate of basic pay to a basic
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hourly, daily, weekly, or biweekly rate.
The regulations also require that
employees of temporary organizations
receive basic pay on an hourly basis.
These requirements will facilitate
compliance with the laws and
regulations on crediting and using leave
on an hourly basis, or fractions thereof.

Finally, subchapter IV provides
criteria under which the head of a
temporary organization may accept
volunteer services without regard to
section 1342 of title 31, United States
Code.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to 5 U.S.C. 553(b)(3)(B) and
5 U.S.C. 553(d)(3), I find that good cause
exists for waiving the general notice of
proposed rulemaking and making this
rule effective on the date of its
publication in the Federal Register.
This waiver is appropriate because the
interim regulations are being published
to implement changes in law that are
already in effect.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 534

Government employees, Hospitals,
Students, Wages.
Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, OPM is amending part
534 of title 5 of the Code of Federal
Regulations as follows:

PART 534—PAY UNDER OTHER
SYSTEMS

1. The authority citation for part 534
is revised to read as follows:
Authority: 5 U.S.C. 1104, 3161(d), 5307,

5351, 5352, 5353, 5376, 5383, 5384, 5385,
5541, and 5550a.

2. Subpart C of part 534 is added to
read as follows:

Subpart C—Basic Pay for Employees of
Temporary Organizations

534.301 General.

534.302 Applicability.

534.303 Basic pay for executive level
positions.

534.304 Basic pay for staff positions.

534.305
pay.

Pay periods and computation of

Subpart C—Basic Pay for Employees
of Temporary Organizations

§534.301 Coverage.

This subpart provides rules for setting
rates of basic pay for employees who are
appointed to positions in temporary
organizations in accordance with
subchapter IV of chapter 31 of title 5,
United States Code (5 U.S.C. 3161).
Such temporary organizations are
established by law or Executive order.
Employees appointed under 5 U.S.C.
3161(b) are not subject to the provisions
applicable to General Schedule
employees covered by chapter 51 and
subchapter III of chapter 53 of title 5,
United States Code.

§534.302 Applicability.

The regulations in this subpart are
applicable to employees of temporary
organizations who are appointed and
compensated under 5 U.S.C. 3161. The
rates of basic pay for employees
appointed under 5 U.S.C. 3161(b) must
be established under the regulations in
this subpart. This subpart provides rules
for determining rates of basic pay and
locality-adjusted rates of basic pay. This
subpart does not provide authority to
establish other forms of compensation
and benefits not authorized by title 5,
United States Code, or another specific
statutory authority.

§534.303 Basic pay for executive level
positions.

(a) Rates of basic pay for executive
level positions of temporary
organizations may not exceed the
maximum rate of basic pay established
for the Senior Executive Service under
5 U.S.C. 5382. Therefore, the highest
rate of basic pay for executive level
positions of temporary organizations,
not including any applicable locality-
based comparability payment under 5
U.S.C. 5304, may not exceed the rate of
basic pay for level IV of the Executive
Schedule.

(b) Employees in executive level
positions of temporary organizations
must be paid locality payments in
addition to basic pay in the same
manner as employees covered by 5
U.S.C. 5304. Locality-adjusted rates of
basic pay for executive level positions
may not exceed the rate of basic pay for
level III of the Executive Schedule.

§534.304 Basic pay for staff positions.
(a)(1) Rates of basic pay for staff or
other non-executive level positions of
temporary organizations may not exceed
the maximum rate of basic pay for grade
GS-15 of the General Schedule under 5

U.S.C. 5332, excluding any locality-
based comparability payment under 5
U.S.C. 5304.

(2) In establishing rates of basic pay
for staff and other non-executive level
positions of temporary organizations,
the head of a temporary organization
must give consideration to the
significance, scope, and technical
complexity of the position and the
qualifications required for the work
involved. The head of a temporary
organization must also take into account
the rates of pay applicable to Federal
employees who have duties that are
similar in terms of difficulty and
responsibility.

(b) Employees in staff and other non-
executive level positions of temporary
organizations must be paid locality
payments in addition to basic pay in the
same manner as employees covered by
5 U.S.C. 5304. Locality-adjusted rates of
basic pay may not exceed the locality-
adjusted rate of basic pay for grade GS—
15 of the General Schedule under 5
U.S.C. 5304, for the locality pay area
involved.

(c) Notwithstanding the limitations in
paragraphs (a) and (b) of this section,
the rate of basic pay and locality-
adjusted rate of basic pay for a senior
staff position of a temporary
organization may, in a case determined
by the head of a temporary organization
to be exceptional, exceed the maximum
rates established under those
paragraphs. However, the higher
payable rates may not exceed the
applicable maximum rate of basic pay or
locality-adjusted rate of basic pay
authorized under this subpart for an
executive level position.

§534.305 Pay periods and computation of
pay.

(a) The requirements of 5 U.S.C. 5504,
must be applied to employees of
temporary organizations. This includes
requirements for biweekly pay periods
and requirements for converting an
annual rate of basic pay to a basic
hourly, daily, weekly, or biweekly rate.

(b) Employees of temporary
organizations must receive basic pay on
an hourly basis.

[FR Doc. 02-1604 Filed 1-24-02; 8:45 am]
BILLING CODE 6325-39-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 00—-036-3]

Citrus Canker; Addition to Quarantined
Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the regulations by adding
portions of Hendry and Hillsborough
Counties, FL, to the list of quarantined
areas and by expanding the boundaries
of the quarantined areas in Broward,
Collier, Dade, and Manatee Counties,
FL, due to detections of citrus canker in
these areas. The interim rule imposed
restrictions on the interstate movement
of regulated articles from and through
the quarantined areas and was necessary
to prevent the spread of citrus canker
into noninfested areas of the United
States.

EFFECTIVE DATE: The interim rule
became effective on August 29, 2000.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Poe, Operations Officer,
Program Support Staff, PPQ, APHIS,
4700 River Road Unit 134, Riverdale,
MD 20737-1231; (301) 734-8899.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective August 29,
2000, and published in the Federal
Register on September 5, 2000 (65 FR
53528-53531, Docket No. 00-036—1), we
amended the citrus canker regulations,
contained in 7 CFR 301.75-1 through
301.75-16, in response to the detection
of the disease in areas outside of the
previously quarantined areas. On
September 26, 2000, we published a
correction (65 FR 57723, Docket No. 00—
036-2) that clarified the description of
quarantined areas contained in the
interim rule. The interim rule, as
corrected by that document, added
portions of Hendry and Hillsborough
Counties, FL, to the list of quarantined
areas and expanded the boundaries of
the quarantined areas in Broward,
Collier, Dade, and Manatee Counties,
FL. The interim rule imposed
restrictions on the interstate movement
of regulated articles from and through
the quarantined areas.

Comments on the interim rule were
required to be received on or before

November 6, 2000. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Orders
12372, 12866, and 12988, the Paperwork
Reduction Act, and the National
Environmental Policy Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

Regulatory Flexibility Act

This rule affirms an interim rule that
amended the regulations by adding
portions of Hendry and Hillsborough
Counties, FL, to the list of quarantined
areas and by expanding the boundaries
of the quarantined areas in Broward,
Collier, Dade, and Manatee Counties,
FL, due to the detection of citrus canker
in those areas. The interim rule imposed
certain restrictions on the interstate
movement of regulated articles from and
through the quarantined areas. The
interim rule was necessary to prevent
the spread of citrus canker into
noninfested areas of the United States.

In accordance with 5 U.S.C. 604 of the
Regulatory Flexibility Act, we have
performed a final regulatory flexibility
analysis regarding the economic effects
of the interim rule on small entities. The
Small Business Administration (SBA)
defines a firm engaged in agriculture as
“small” if it has less than $750,000 in
annual receipts.

The entities who could be affected by
the interim rule include those
businesses that produce, sell, process,
handle, or move regulated articles, such
as commercial groves, grove
maintenance services, fruit transporters,
fruit processors, nurseries, nursery stock
dealers, fresh fruit retail stores, fruit
packers, gift fruit shippers, fruit
harvesting contractors, lawn
maintenance businesses, and flea
markets. Because the interim rule
restricted the interstate movement of
regulated articles from and through the
quarantined areas, entities that are
located within the new or expanded
quarantined areas, as well as entities
located outside the quarantined areas,
could be affected.

The number of these entities that meet
the SBA definition of a small entity is
unavailable. However, it is reasonable to
assume that most of these entities are
small in size because the majority of the
same or similar businesses in southern
Florida, as well as the rest of the United
States, are small by SBA standards. For
example, we have identified a total of
317 commercial citrus groves in those

counties in which quarantined areas
were established or expanded by the
interim rule. Approximately 285 of the
317 commercial citrus groves in those
counties meet the SBA definition of a
small entity.

Commercial citrus growers,
processors, packers, and shippers
within the quarantined areas will still
be able to move their fruit interstate,
provided that, among other things, the
fruit is treated and not shipped to
another citrus-producing State. Growers
will have to bear the cost of treatment,
but that cost is expected to be minimal.
The prohibition on moving the fruit to
other citrus-producing States is not
expected to negatively affect entities
within the quarantined areas because
most States do not produce citrus and
growers are expected to be able to find
a ready market in non-citrus-producing
States.

Alternatively, owners of commercial
citrus groves whose trees were removed
because of citrus canker pursuant to a
public order between 1986 and 1990 or
on or after September 28, 1995, may,
subject to the availability of funding,
receive payments to replace commercial
citrus trees. Eligible commercial citrus
grove owners may also, subject to the
availability of funding, receive
payments to recover income from
production that was lost as a result of
the removal of commercial citrus trees
to control citrus canker. These lost
production and tree replacement
payments will help to reduce the
economic effects of the citrus canker
quarantine on affected commercial
citrus growers.

The nurseries and commercial groves
affected by the interim rule will be
required to undergo periodic
inspections. These inspections may be
inconvenient, but the inspections will
not result in any additional costs for the
nurseries or growers because the Animal
and Plant Health Inspection Service or
the State of Florida will provide the
services of an inspector without cost to
the nursery or grower.

Fresh fruit retail stores, nurseries, and
lawn maintenance companies, for the
most part, operate locally; they do not
typically move regulated articles outside
of the State of Florida during the normal
course of their business, and consumers
do not generally move products
purchased from those entities out of the
State. The fruit sold by grocery stores
and other retail food outlets is generally
sold for local consumption. Retail
nurseries also market their products for
local consumption. Lawn maintenance
businesses collect yard debris, but they
do not normally transport that debris
outside the State for disposal.
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The fresh fruit retailers affected by the
interim rule will be required to abide by
restrictions on the interstate movement
of regulated articles. They may be
affected by the interim rule because fruit
sold within the quarantined areas in
retail stores cannot be moved outside of
the quarantined areas. However, we
expect any direct costs of compliance
for fresh fruit retailers will be minimal.

The lawn maintenance companies
affected by the interim rule will be
required to perform additional
sanitation measures when maintaining
an area inside the quarantined areas.
Lawn maintenance companies will have
to clean and disinfect their equipment
after grooming an area within the
quarantined areas, and they must
properly dispose of any clippings from
plants or trees within the quarantined
areas. These requirements will slightly
increase costs for lawn maintenance
companies affected by the interim rule.

Consideration of Alternatives

The alternative to the interim rule was
to make no changes in the citrus canker
regulations. We rejected this alternative
because failure to quarantine portions of
Hendry and Hillsborough Counties, FL,
and additional portions of Broward,
Collier, Dade, and Manatee Counties,
FL, could result in greater economic
losses for domestic citrus producers due
to citrus canker.

The interim rule contained no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 that
was published at 65 FR 53528-53531 on
September 5, 2000, and that was
corrected in a document that was
published at 65 FR 57723 on September
26, 2000.

Authority: 7 U.S.C. 166, 7711, 7712, 7714,
7731, 7735, 7751, 7752, 7753, and 7754; 7
CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106—113, 113 Stat.
1501A-293; sections 301.75—15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

Done in Washington, DC, this 18th day of
January 2002.

W. Ron DeHaven,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 02-1858 Filed 1-24—-02; 8:45 am)]
BILLING CODE 3410-34-U

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 1, 20, 34, 70, 71, 72, and
73

RIN 3150-AG79
Revised Filing Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to revise filing and advance
notification requirements to reflect
organizational changes within the NRC.
The amended regulations are necessary
to correct telephone numbers, eliminate
duplicative filings, and to inform the
public of administrative changes within
the NRC.

EFFECTIVE DATE: ]anuary 25, 2002.

FOR FURTHER INFORMATION CONTACT:
Carrie Brown, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
8092, e-mail: cxb@nrc.gov.
SUPPLEMENTARY INFORMATION: The
Commission’s Announcement No. 108,
dated December 24, 1998, announced its
decision to abolish the Office for
Analysis and Evaluation of Operational
Data (AEOD), effective January 3, 1999.
The emergency response function of
AEOD was transferred to the Office of
Incident Response Operations (IRO).
Any future general correspondence and
technical documents relating to incident
response should be addressed to IRO.
This final rule also corrects the
telephone number for the NRC
Operations Center.

In 1995 the NRC transferred
responsibility for receiving advance
notification of shipments of licensed
materials from the Division of Industrial
and Medical Nuclear Safety (IMNS) and
NRC Regional Administrators to the
Spent Fuel Project Office (SFPO). Future
applications and reports as required
under parts 72 and 73 should be
addressed to the SFPO rather than IMNS
or the Regional Administrators. The
attached final rule will inform the
public of these previous organizational
changes and will eliminate duplicate
filings.

Because these minor amendments
only reflect organizational changes, the
notice and comment provisions of the
Administrative Procedures Act do not
apply pursuant to 5 U.S.C. 553(b)(A).
The amendment is effective on
publication in the Federal Register.
Good cause exists to dispense with the
usual 30-day delay in the effective date
because this amendment is of a minor
and administrative nature, dealing with
the NRC’s organization.

Environmental Impact: Categorical
Exclusion

NRC has determined that this final
rule is the type of action described in
categorical exclusion 10 CFR 51.22
(c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule decreases the burden
on licensees to eliminate the submittal
of multiple copies of reports to the NRC
Regional Administrator and the
Director, Office of Nuclear Material
Safety and Safeguards for 10 CFR
72.44(f) and 72.186(b). The public
burden reduction for this information
collection is estimated to average 0.20
hour(s) per request. Because the burden
for this information collection is
insignificant, Office of Management and
Budget (OMB) clearance is not required.
Existing requirements were approved by
the Office of Management and Budget,
approval number 3150-0132.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

List of Subjects

10 CFR Part 1

Organization and functions
(Government Agencies).

10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material, Nuclear
materials, Nuclear power plants and
reactors, Occupational safety and
health, Packaging and containers,
Radjiation protection, Reporting and
recordkeeping requirements, Source
material, Special nuclear material,
Waste treatment and disposal.

10 CFR Part 34

Criminal penalties, Packaging and
containers, Radiation protection,
Radiography, Reporting and
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recordkeeping requirements, Scientific
equipment, Security measures.

10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

10 CFR Part 71

Criminal penalties, Hazardous
materials transportation, Nuclear
materials, Packaging and containers,
Reporting and recordkeeping
requirements.

10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

10 CFR Part 73

Criminal penalties, Export, Hazardous
materials transportation, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
NRC is adopting the following
amendments to 10 CFR Parts 1, 20, 34,
70,71, 72, and 73.

PART 1—STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

1. The authority citation for Part 1
continues to read as follows:

Authority: Secs. 23, 161, 68 Stat. 925, 948,
as amended (42 U.S.C. 2033, 2201); sec. 29,
Pub. L. 85-256, 71 Stat. 579, Pub. L. 95-209,
91 Stat. 1483 (42 U.S.C. 2039); sec. 191, Pub.
L. 87—-615, 76 Stat. 409 (42 U.S.C. 2241); secs.
201, 203, 204, 205, 209, 88 Stat. 1242, 1244,
1245, 1246, 1248, as amended (42 U.S.C.
5841, 5843, 5844, 5845, 5849); 5 U.S.C. 552,
553; Reorganization Plan No. 1 of 1980, 45
FR 40561, June 16, 1980.

§1.32 [Amended]

2.In §1.32(b), remove the words ‘‘the
Office for Analysis and Evaluation of
Operational Data,” and add in their
place the words “Incident Response
Operations,”.

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

3. The authority citation for Part 20
continues to read as follows:

Authority: Secs. 53, 63, 65, 81, 103, 104,
161, 182, 186, 68 Stat. 930, 933, 935, 936,
937, 948, 953, 955, as amended, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073,
2093, 2095, 2111, 2133, 2134, 2201, 2232,
2236, 2297f), secs. 201, as amended, 202,206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846).

§20.2201 [Amended]

4. In §20.2201(a)(2)(ii), revise the
telephone number for the NRC
Operations Center from “301-951—
0550” to “(301)-816-5100.”

PART 34—LICENSES FOR
RADIOGRAPHY AND RADIATION
SAFETYREQUIREMENTS FOR
RADIOGRAPHIC OPERATIONS

5. The authority citation for Part 34
continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841). Section
34.45 also issued under sec. 206, 88 Stat.
1246, (42 U.S.C. 5846).

§34.101 [Amended]

6. In §34.101(a), remove the words
“Office for Analysis and Evaluation of
Operational Data,” and add in their
place the words “Incident Response
Operations,”.

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

7. The authority citation for Part 70
continues to read as follows:

Authority: Secs. 51, 53, 161, 182, 183, 68
Stat. 929, 930, 948, 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2071, 2073, 2201, 2232, 2233, 2282, 2297f);
secs. 201, as amended, 202, 204, 206, 88 Stat.
1242, as amended, 1244, 1245, 1246 (42
U.S.C. 5841, 5842, 5845, 5846). Sec. 193, 104
Stat. 2835 as amended by Pub.L. 104-134,
110 Stat. 1321, 1321-349 (42 U.S.C. 2243).
Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97—425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.C. 5851). Section
70.21(g) also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Section 70.31 also
issued under sec. 57d, Pub. L. 93-377, 88
Stat. 475 (42 U.S.C. 2077). Sections 70.36 and
70.44 also issued under sec. 184, 68 Stat. 954,
as amended (42 U.S.C. 2234). Section 70.81
also issued under secs. 186, 187, 68 Stat. 955
(42 U.S.C. 2236, 2237). Section 70.82 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138).

§70.20b [Amended]

8. Section 70.20b is amended as
follows:

a. In paragraphs (f)(1) and (g)(1),
remove the words “Division of
Industrial and Medical Nuclear Safety,”
and add in their place the words
“Director, Spent Fuel Project Office,”.

b. In paragraph (f)(2)(ii), remove the
words ‘Division of Industrial and
Medical Nuclear Safety has been
notified by telephone at (301) 415—
7197,” and add in their place the words
“Director, Spent Fuel Project Office has
been notified by telephone at (301) 415—
8500,”.

c. In paragraph (f)(2)(iii), remove the
words “Division of Industrial and
Medical Nuclear Safety will be notified
by telephone at (301) 415-7197,” and
add in their place the words “Director,
Spent Fuel Project Office has been
notified by telephone at (301) 415—
8500,”.

PART 71—PACKAGING AND
TRANSPORTATION OF RADIOACTIVE
MATERIAL

9. The authority citation for Part 71
continues to read as follows:

Authority: Secs. 53, 57, 62, 63, 81, 161,
182, 183, 68 Stat. 930, 932, 933, 935, 948,
953, 954, as amended, sec. 1701, 106 Stat.
2951, 2952, 2953 (42 U.S.C. 2073, 2077, 2092,
2093, 2111, 2201, 2232, 2233, 2297{); secs.
201, as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846). Section 71.97 also issued under sec.
301, Pub. L. 96-295, 94 Stat. 789-790.

§71.1 [Amended]

10. In § 71.1(a), remove the words
“Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words “Spent Fuel Project Office,”.

§71.5 [Amended]

11. In § 71.5(b), remove the words
“Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words “Spent Fuel Project Office,”.

§71.12 [Amended]

12.In §71.12(c)(3), remove the words
“Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words “Spent Fuel Project Office,”.

§71.93 [Amended]

13. In § 71.93(c), remove the words
“Administrator of the appropriate NRC
Regional Office listed in appendix A of
part 73 of this chapter,” and add in their
place the words “Director, Spent Fuel
Project Office,”.

§71.95 [Amended]

14. In § 71.95, remove the words
“Office of Nuclear Material Safety and
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Safeguards,” and add in their place the
words “Spent Fuel Project Office,”.

§71.97 [Amended]

15.In §71.97(c)(1), remove the words
“Administrator of the appropriate NRC
Regional Office listed in appendix A to
part 73 of this chapter.” and add in their
place the words “Director, Spent Fuel
Project Office.”.

15a. In § 71.97(f)(1), remove the words
‘“Administrator of the appropriate NRC
Regional Office listed in appendix A of
part 73 of this chapter.” and add in their
place the words “Director, Spent Fuel
Project Office.”.

§71.101 [Amended]

16.In § 71.101(c) and (f), remove the
words “Office of Nuclear Material
Safety and Safeguards,” and add in their
place the words “Spent Fuel Project
Office,”.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

17. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168). Section
72.44(g) also issued under secs. 142(b) and
148(c), (d), Pub. L. 100-203, 101 Stat. 1330~
232, 1330-236 (42 U.S.C. 10162(b), 10168(c),
(d)). Section 72.46 also issued under sec. 189,
68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub.
L. 97—-425, 96 Stat. 2230 (42 U.S.C. 10154).
Section 72.96(d) also issued under sec.
145(g), Pub. L. 100-203, 101 Stat. 1330-235
(42 U.S.C. 10165(g)). Subpart J also issued
under secs. 2(2), 2(15), 2(19), 117(a), 141(h),
Pub. L. 97—-425, 96 Stat. 2202, 2203, 2204,
2222, 2224 (42 U.S.C. 10101, 10137(a),
10161(h)). Subparts K and L are also issued
under sec. 133, 98 Stat. 2230 (42 U.S.C.
10153) and sec. 218(a), 96 Stat. 2252 (42
U.S.C. 10198).

§72.16 [Amended]

18. In § 72.16(a), remove the words
“Division of Industrial and Medical
Nuclear Safety,” and add in their place
the words “Spent Fuel Project Office,”.

§72.44 [Amended]

19. In § 72.44(f), remove the words
“appropriate NRC Regional Office
specified in appendix A to part 73 of
this chapter with a copy to the Director,
Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words ‘“Director, Spent Fuel Project
Office,”.

§72.186 [Amended]

20. In § 72.186(b) remove the words
“Regional Administrator of the
appropriate NRC Regional Office
specified in appendix A of part 73 of
this chapter, with a copy to the Director,
Office of Nuclear Material Safety and
Safeguards,” and add in their place the
words “Director, Spent Fuel Project
Office,”.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

21. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 53, 161, 68 Stat. 930, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat. 1242, as amended, 1245, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 5841,
5844, 22971). Section 73.1 also issued under
secs. 135, 141, Pub. L. 97—425, 96 Stat. 2232,
2241 (42 U.S.C, 10155, 10161). Section
73.37(f) also issued under sec. 301, Pub. L.
96-295, 94 Stat. 789 (42 U.S.C. 5841 note).
Section 73.57 is issued under sec. 606, Pub.
L. 99-399, 100 Stat. 876 (42 U.S.C. 2169).

§73.26 [Amended]

22.In § 73.26(i)(6), remove the words
“appropriate Nuclear Regulatory
Commission Regional Office listed in
appendix A of this part” and add in
their place the words “Director, Spent
Fuel Project Office”.

§73.27 [Amended]

23.In §73.27(b) in the first, second,
and fourth sentences remove the words
“Administrator of the appropriate
Nuclear Regulatory Commission
Regional Office listed in appendix A”
and add in their place the words
“Director, Spent Fuel Project Office”. In
the third sentence remove the words
“Administrator of the appropriate
Nuclear Regulatory Commission
Regional Office listed in appendix A of
this part,” and add in their place the
words “Director, Spent Fuel Project
Office,”.

§73.67 [Amended]

24.1In §73.67(e)(7)(ii), remove the
words “Administrator of the appropriate
Nuclear Regulatory Commission
Regional Office listed in appendix A”
and add in their place the words
“Director, Spent Fuel Project Office”.

§73.71 [Amended]

25.In §73.71(a)(4), remove the words
‘“ appropriate NRC Regional Office
listed in appendix A to this part.” and
add in their place the words “Director,
Spent Fuel Project Office.”.

§73.72 [Amended]

26. Section 73.72 is amended as
follows:

a. In paragraph (a)(1), remove the
words ‘“Division of Industrial and
Medical Nuclear Safety,” and add in
their place the words “Director, Spent
Fuel Project Office,”.

b. In paragraphs (a)(4) and (a)(5),
remove the words “Division of
Industrial and Medical Nuclear Safety
by telephone at 301— 415-7197” and
add in their place the words “Director,
Spent Fuel Project Office by telephone
at (301) 415-8500"".

§73.73 [Amended]

27. Section 73.73 is amended as
follows:

a. In paragraph (a)(1), remove the
words “Division of Industrial and
Medical Nuclear Safety,” and add in
their place the words “Director, Spent
Fuel Project Office,”.

b. In paragraph (b), remove the words
“Division of Industrial and Medical
Nuclear Safety at 301-415-7197.” and
add in their place the words “Director,
Spent Fuel Project Office at (301)415—
8500.”.

§73.74 [Amended]

28. Section 73.74 is amended as
follows:

a. In paragraph (a)(1), remove the
words ‘‘Division of Industrial and
Medical Nuclear Safety,” and add in
their place the words “Director, Spent
Fuel Project Office,”.

b. In paragraph (b), remove the words
“Division of Industrial and Medical
Nuclear Safety at 301-415-7197.” and
add in their place the words ‘“Director,
Spent Fuel Project Office at (301) 415—
8500.”.

Appendix A to Part 73 [Amended]

29. In appendix A to Part 73, under
the ADDRESSES column, remove the
words “Office for Analysis and
Evaluation of Operational Data,”” and
add in their place the words “Incident
Response Operations,”.

Dated at Rockville, Maryland, this 10th day
of January, 2002.

For the Nuclear Regulatory Commission.
William D. Travers,

Executive Director for Operations.
[FR Doc. 02—-1721 Filed 1-24-02; 8:45 am]
BILLING CODE 7590-01-P
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1777

RIN 2550-AA12

Prompt Supervisory Response and
Corrective Action

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Final rule.

SUMMARY: The Office of Federal Housing
Enterprise Oversight (OFHEQ) is issuing
a final rule to set forth the procedures
by which OFHEO administers the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992,
under which OFHEO takes prompt
corrective action in response to
specified declines in the capital levels
of the Federal National Mortgage
Association (Fannie Mae) and the
Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively,
the Enterprises). The rule also
implements a system of prompt
supervisory responses to be taken
whenever developments internal or
external to an Enterprise, as identified
by the agency on a case-by-case basis,
may warrant special supervisory review
by OFHEO. The initiation of a special
supervisory review pursuant to such a
procedure does not of itself indicate that
an Enterprise is in an unsound
condition; rather, it means only that
OFHEO is undertaking a focused
inquiry to ascertain the likely
consequences of a particular
development or developments for the
Enterprise.

EFFECTIVE DATE: February 25, 2002.
FOR FURTHER INFORMATION CONTACT:
Alfred M. Pollard, General Counsel,
(202) 414—-3788 or David W. Roderer,
Deputy General Counsel, (202) 414—
6924 (not toll-free numbers), 1700 G
Street NW, Fourth Floor, Washington,
DC 20552. The telephone number for
the Telecommunications Device for the
Deaf is: (800) 877—-8339 (TDD only).
SUPPLEMENTARY INFORMATION:

Background

Title XIII of the Housing and
Community Development Act of 1992,
Public Law 102-550, entitled the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (1992
Act), established OFHEO. OFHEO is an
independent office within the
Department of Housing and Urban
Development with responsibility for

ensuring that the Enterprises are
adequately capitalized and operate
safely and in conformity to the
requirements of applicable statutes,
rules and regulations, including their
respective charter acts.® The Enterprises
were established to effect specific public
purposes under Federal law, including
the provision of liquidity to the
residential mortgage market and the
promotion of the availability of
mortgage credit benefiting low- and
moderate-income families and areas that
are underserved by lending
institutions.?

The enumerated statutory authorities
of the Director explicitly include the
authority to issue rules to carry out the
duties of the Director,? as well as other
broad supervisory powers essentially
similar to those of the Federal bank
regulatory agencies. OFHEO is
empowered to conduct examinations of
the Enterprises; to require the
Enterprises to provide reports;* to
establish capital standards for the
Enterprises;® and, in appropriate
circumstances, to exercise
administrative enforcement authority.
OFHEQ'’s range of enforcement
authorities include, among other things,
the power to issue temporary and
permanent cease and desist orders to an
Enterprise or its executive officers or
directors, and to otherwise sanction or
impose civil money penalties when
appropriate.® OFHEQO’s enforcement
regime, addressing the scope of these
authorities and the applicable rules of
practice and procedure, is set forth in
part 1780 of OFHEQO’s regulations.”

In addition, subtitle B of the 1992 Act
requires OFHEO to establish certain
capital thresholds for the Enterprises.?
The statute directs OFHEOQ to assign
capital classifications to the Enterprises
based on those capital thresholds, and
authorizes OFHEO to reclassify an
Enterprise notwithstanding the
thresholds.? An Enterprise that is not

112 U.S.C. 4513(a). See also 12 U.S.C. 4513(b)(1)—
(5), 4517, 4521(a)(2)—(3), 4631(a)(3), 4636(a)(1).

2See Federal Home Loan Mortgage Corporation
Act, 12 U.S.C. 1451 et seq.; Federal National
Mortgage Association Charter Act, 12 U.S.C. 1716
et seq.; 1992 Act at 12 U.S.C. 4561-4567, 4562 note.

312 U.S.C. 4513(b)(1).

412 U.S.C. 4514, 4517, 1456(c), 1723a(k).

512 U.S.C. 4611-4614.

612 U.S.C. 4631-4641.

712 CFR part 1780; see 66 FR 18040 (April 5,
2001)(OFHEO final rule amending purpose and
scope section of part 1780, to summarize agency’s
statutory enforcement powers).

8See 12 U.S.C. 46144619, 4622, 4623.

9 Subtitle B of the 1992 Act directs OFHEO to
classify the Enterprises into one of four capital
classifications (‘‘adequately capitalized,”
“undercapitalized,” “‘significantly
undercapitalized,” or “critically
undercapitalized,”), based on the level of capital

classified as “adequately capitalized” is
required to obtain OFHEQ’s approval
for, and carry out, a formal plan to
restore the Enterprise’s capital.
Statutory provisions also prohibit an
Enterprise from making any capital
distribution that would result in the
Enterprise not meeting the capital
thresholds, absent OFHEQ’s approval,
and imposes additional restrictions on
capital distributions so long as the
Enterprise is not classified as adequately
capitalized. An Enterprise that is not
classified as adequately capitalized may
also be subject to a variety of regulatory
limitations and restrictions as deemed
to be appropriate by OFHEQ.10

On April 10, 2001, OFHEO published
a notice of proposed rulemaking at 66
FR 18694 seeking public comment on a
proposal to issue a rule describing the
scope of the actions the agency is
authorized to take under certain prompt
corrective action statutory provisions
applicable to the Enterprises at 12
U.S.C. 4614 through 4618, 4619(b)
through (e), 4622 and 4623, as well as
the procedures by which such actions
will be carried out. OFHEO also sought
public comment on adopting a proposed
prompt supervisory response procedure,
separate from the capital-based prompt
corrective action regime, under which
OFHEO proposed to monitor various
supervisory concerns in addition to an

maintained by the Enterprise. For these purposes,
OFHEO assesses the Enterprises’ capital by
reference to two standards. The first capital
standard is based on ratios of core capital
instruments to on balance sheet assets and off
balance sheet obligations. The ratios are set
according to percentages contained in 12 U.S.C.
4612 and 4613, subject to certain adjustments by
OFHEQ, and calculated in accordance with
guidance from OFHEO under part 1750 of OFHEO’s
regulations (12 CFR Part 1750). The statute provides
for a “minimum capital”’ level based on these ratios,
as well as a “critical capital” level, based on lower
ratios, that triggers additional enforcement
requirements and authorities under subtitle B of the
1992 Act. The other capital standard is risk-based.
On September 13, 2001, OFHEO published a final
rule amending 12 CFR Part 1750 to implement this
capital standard. 66 FR 47729. Rather than applying
leverage ratios, this risk-based capital standard
requires the Enterprises to hold sufficient total
capital to maintain a positive capital position
during a hypothetical ten-year stress period
characterized by statutorily prescribed stressful
credit conditions and large movements in interest
rates, plus an additional amount to cover
management and operations risk. As directed by 12
U.S.C. 4611, OFHEO has developed a stress test
which, when applied to an Enterprise’s book of
business, will project the amount of total capital
that would be necessary to survive the stresses
described in the statute during the stress period.
However, as provided in 12 U.S.C. 4614(d) and
4615(c), OFHEO is not to include consideration of
an Enterprise’s total capital during the classification
process, until September 13, 2002.

10 For a more detailed description of the prompt
corrective action provisions of subtitle B of the 1992
Act, see 66 FR 18696-18698 (April 10,
2001)(OFHEQ’s NPR on prompt supervisory
response and PCA).
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Enterprise’s capital classification, and to
pursue early action by an Enterprise to
preclude losses or possible losses, or to
address particular threats to safety and
soundness. The proposed procedure
would be part of OFHEO’s ongoing
supervisory program that includes
monitoring and examination of
Enterprise activities on a continuous
basis. The prompt supervisory response
approach would complement and not
supplant ongoing review programs.
Similar to the procedures under the
capital-based, prompt corrective action
regime, as proposed the prompt
supervisory response provision would
have established a set of “tripwires,”
looking to specifically enumerated
developments proposed to be
appropriate junctures for a supervisory
review to ascertain the financial or
operational consequences of such
developments upon the Enterprise.
Under the proposal, the occasion of a
specified tripwire event or condition
would have triggered an automatic
supervisory response by OFHEO.

OFHEO received comments on these
proposals from Fannie Mae, Freddie
Mac, and one former senior government
official. The three commenters
questioned the need for the prompt
supervisory response regime. They
similarly asserted that, since OFHEO
already conducts continuous and
comprehensive on-site supervision of
the Enterprises and can work with the
Enterprises informally to resolve any
significant supervisory issues that arise,
the prompt supervisory response
approach would add nothing to
OFHEQ’s ability to exercise supervisory
oversight for the Enterprises.

The prompt supervisory response
approach reflects OFHEO’s commitment
to use a broad-based method to
effectuate early identification of and
supervisory action regarding potentially
adverse developments or conditions
affecting the Enterprises, by moving
beyond the capital-based focus of
prompt corrective action in appropriate
circumstances. The prompt supervisory
response approach mandates no specific
conduct by the Enterprises; indeed, the
need for action is to be ascertained on
a case-by-case basis. In those instances
in which the Enterprise has already
undertaken appropriate steps, OFHEO
anticipates that no additional action
will be necessary. The approach also
increases the transparency of the
procedures and analytical framework
OFHEQO is to use in such matters. The
role of OFHEO to ensure the safety and
soundness of the Enterprises is not
restricted to examination and capital
monitoring functions on the one hand
and to an enforcement or prompt

corrective action procedures on the
other. OFHEO'’s duty to ensure the
Enterprises are adequately capitalized
and operate safely 1 means that the
agency is charged by Congress to act to
ensure the safety and soundness of the
Enterprises at all points on the
supervisory spectrum between
examination and enforcement.2 Thus,
OFHEQ is also charged with ensuring
that each Enterprise acts prudently in
dealing with perceived problems as they
emerge.

OFHEO has taken the comments
provided into consideration and is now
issuing a final rule, with several
modifications. In formulating Subpart
A, the final prompt supervisory
response rule, OFHEO has adopted a
less rigid approach to identify
developments warranting specific
supervisory response under the rule,
while the supervisory response process
set out in the rule has been adopted as
proposed, without substantive change.
OFHEO has also made certain
modifications to Subpart B, the prompt
corrective action provisions of the rule.
The final rule, along with the comments
and modifications, are described below.

Prompt Supervisory Response
Provisions of the Proposed Rule

Subpart A establishes a system of
prompt supervisory response to be taken
when developments internal or external
to an Enterprise, as identified by
OFHEO, warrant special supervisory
review. In order to provide a broad early
intervention regime that addresses both
capital-related and non-capital-related
supervisory concerns, the rule describes
how OFHEO may initiate specified
prompt supervisory responses to
address non-capital considerations that
are outside the primary focus of the
prompt corrective action regime, of
Subpart B.

Authority, Purpose, and Scope

In their comments, each Enterprise
asserted that the prompt supervisory
response rule, as proposed, exceeded
OFHEQ'’s statutory authority, and
should be wholly withdrawn. The
rule—as proposed, and as adopted in
final form here—contemplates that a
letter be issued directing an Enterprise
to respond to OFHEQ’s inquiry or that
OFHEO may require an Enterprise to
prepare and carry out an acceptable
action plan. The Enterprises argue that
this procedure would bypass specified

11 See, e.g., 12 U.S.C. 4513(a).

12 See, e.g., 12 U.S.C. 4513(b)(5)(OFHEO
authorized to take such actions and perform such
functions as OFHEO determines necessary
regarding “* * * other matters relating to safety
and soundness” (emphasis added)).

statutory thresholds and procedural
protections contained in the 1992 Act,
under which OFHEO may only issue
cease and desist orders or require
capital restoration plans in certain
narrowly defined circumstances,
pursuant to defined due process
procedures. Moreover, the Enterprises
asserted that OFHEO has no explicit
statutory mandate to establish safety
and soundness standards by regulation
or other guidance.

As OFHEO discussed in the preamble
to the proposed rule, the prompt
supervisory response approach is
simply a procedural framework through
which OFHEO may employ its current
array of supervisory tools and regulatory
authority to confront special factual
scenarios. The 1992 Act, at 12 U.S.C.
4631(a)(3)(A), sets out OFHEQO’s
authority to order an Enterprise to cease
and desist unsafe or unsound
practices.’3 By identifying and working
with an Enterprise to eliminate
perceived unsafe or unsound conditions
or practices through an interactive
supervisory process, such as is reflected
in the prompt supervisory response
approach, instead of resorting directly to
an adjudicative enforcement action,
OFHEO seeks to carry out its oversight
responsibilities and neither exceeds its
statutory authority nor circumvents the
procedural scheme contained in 12
U.S.C. 4631. Any subsequent use of
formal or informal enforcement
procedures will be dependent, in large
part, upon Enterprise action to address
supervisory concerns, and will be
undertaken pursuant to the applicable
statutory procedures.

OFHEO rejects assertions that the
agency has no explicit statutory
mandate to establish safety and
soundness standards by regulation or
guideline. The 1992 Act, at 12 U.S.C.
4513, particularly 12 U.S.C. 4513(b)(1)
and (b)(5), explicitly establishes such
authority without reservation. More
pertinently, the prompt supervisory
response rule does not establish
supervisory standards or specify
remedies; rather, it establishes a
supervisory process.

As described in §1777.1(a) and
1777.1(b) of the final rule, the regulation
is being issued under OFHEQ’s broad
statutory authority to take such actions
as the Director of OFHEO deems
appropriate to ensure that the
Enterprises operate in a safe and sound

13 OFHEO has responded to Enterprise challenges
to its authority to institute cease and desist
proceedings to address unsafe or unsound practices.
See 66 Fed. Reg. 18040, 18041 (April 5, 2001)
(discussion of Fannie Mae’s and Freddie Mac’s
comments on OFHEO’s procedural rules for
enforcement actions).
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manner, together with OFHEQO’s
reporting 1* and examination 15
authorities. As set out in §1777.1(b), the
purpose of subpart A of the rule is to
fashion an early intervention regime to
address matters of supervisory concern
to OFHEO under its congressional
mandate in addition to the capital
considerations already focused upon by
the prompt corrective action regime.
However, as stated in § 1777.1(b) of the
final rule, OFHEQ'’s initiation of the
procedures under the rule does not
necessarily indicate that an unsound
condition exists; rather, the final rule is
consistent with the process that OFHEO
employs in reviewing the conduct of an
Enterprise’s affairs as a safety and
soundness regulator. The possible
supervisory responses described below,
including a supervisory letter, an action
plan, or a notice to show cause, as they
might be used under the rule, do not
constitute orders under the 1992 Act for
purposes of 12 U.S.C. 4631 or 4636.
They are simply steps in a predictable
and organized process under which
OFHEO will review issues and, as
necessary and appropriate, provide
supervisory guidance to an Enterprise.

Developments Prompting Supervisory
Response

In §1777.10 of the proposed rule,
OFHEO proposed to adopt a list of nine
possible developments that would cause
OFHEQO to initiate a special review
under the prompt supervisory response
process. The proposed list included
both external indicators tied to market
factors, as well as internal indicators
tied to factors within a particular
Enterprise. The Enterprises submitted
separate comments objecting to each of
the nine proposed ‘“‘triggers” on various
grounds. In some instances, the
Enterprises agreed that occurrence of a
particular trigger event might indicate a
potential for financial difficulties for the
Enterprise, but asserted that the
proposed triggers generally failed to take
into account countervailing factors that
could ameliorate any supervisory
concern about a particular development.
The Enterprises also asserted that the
proposed triggers focused on matters
that would most often have innocuous
underlying causes, and would likely
have already been subject to
identification and assessment by the
Enterprises and by OFHEO prior to the
time that a prompt supervisory response
inquiry might be initiated under the
rule. OFHEO does not agree with the
Enterprises’ conclusions. OFHEO does
agree that ongoing supervision and

1412 U.S.C. 4514, 1456(c), 1723a(k).
1512 U.S.C. 4517.

examination are central to its regulatory
oversight, and OFHEO notes that
ameliorative actions and prudent
planning by an Enterprise to address a
particular development would be
relevant to a supervisory inquiry or
suggested remedy under the prompt
supervisory response approach.

The final version of §1777.10 revises
the approach of the proposed rule. In
response to the comments, the list of
developments prompting a supervisory
response has been revised by deleting
certain proposed developments and by
retaining others, either as proposed or
with modifications. The revised list
retains proposed § 1777.10(a) (relating
to declines in the Housing Price Index)
and proposed paragraph (j) ,
redesignated as paragraph (e) (as to the
discretionary authority of the Director to
initiate a supervisory letter in other
circumstances). The final rule modifies
§1777.10(c) to provide only that
changes in “publicly reported” net
income are the type of development
addressed, and similarly paragraph (d)
to provide only that changes in
“publicly reported”” net interest margin
are the type of development addressed.
The final rule modifies § 1777.10(d) to
raise the threshold amount of change in
delinquent loans contemplated under
this paragraph from one half of one
percent to one percent, more
appropriately defining the point that
prompts a supervisory response. Based
on comments received, the final rule
does not include earlier proposed
paragraphs (b) (relating to interest rate
risk measures), (f) (matters related to
equity calculations), (g) (matters related
to data system operational problems),
(h) (matters related to external auditor
changes) and (i) (matters related to
board meetings). The deletion of those
paragraphs does not preclude their
consideration as developments that
might merit a supervisory response
either under routine examination and
supervision procedures of OFHEO or
under the discretionary authority
retained by the Director, under
redesignated subsection (e).16 OFHEO
will continue to review and refine the
list of early warning indicators and to
identify additional developments that
may signal a significant possibility of
difficulties so as to warrant a prompt
supervisory response.

16 Redesignated § 1777.10(e) provides that a
supervisory response may be initiated upon the
occurrence of “[a]ny other development, including
conduct of an activity by an Enterprise, that OFHEO
determines in its discretion presents a risk to the
safety and soundness of the Enterprises or is a
possible violation of applicable law, regulation, or
order.”

In their comments, both Enterprises
noted that proposed § 1777.10 (j),
redesignated (e) in the final rule, would
be sufficient to encompass all of the
possible developments with which
OFHEO was concerned under proposed
§1777.10. In addition, Freddie Mac
noted that proposed §1777.10 (j) most
closely approximates OFHEQO’s existing
oversight practices because it
incorporates discretionary elements and
implicitly suggests that OFHEO will
consider the context of particular
developments before initiating the
prompt supervisory response process.
Under §1777.10 (e) of the final rule, the
Director of OFHEO has the discretion to
initiate the prompt supervisory response
process whenever he or she is
concerned about a development or
condition relating to an Enterprise’s
safety and soundness, regardless of
whether it has manifested an impact on
the Enterprise’s capital level.
Developments and conditions of
concern to the Director under §1777.10
(e) might be detected by OFHEO in
connection with an examination of the
Enterprises, or in some other manner as
the agency conducts its continuous
supervisory and oversight functions.

Supervisory Response

Section 1777.11 of the final rule sets
out the various forms of supervisory
response that may be taken under the
regulation. As noted earlier, all elements
of the response process are recognized
and existing elements of OFHEQ’s
oversight authorities. The final rule
adopts the approach of the proposal
with only conforming changes and one
clarification. Under the procedures set
forth under the final rule, there are
several levels of response.

In each case, OFHEO is to initiate a
Level I supervisory action under
§1777.11(a) within five days of
OFHEQ’s determination under §1777.10
that a development or condition
warrants supervisory response. The
Enterprise will receive a supervisory
letter advising the Enterprise that
OFHEO has begun the prompt
supervisory response process to address
the development or condition and
setting forth such other information and
specific directions as the Director deems
appropriate in light of the
circumstances. For example, OFHEO
may direct the Enterprise to provide
information about the situation, to
respond to OFHEQ’s specific questions
or concerns, to take corrective or
remedial action, or other preventative
action as deemed appropriate.

Based on the Enterprise’s response to
the supervisory letter and other relevant
concerns, OFHEO will promptly
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determine whether additional
supervisory response under the rule is
necessary. The Enterprise’s response to
the supervisory letter may cause OFHEO
to conclude that the subject
development creates no substantial
supervisory concern or that the
Enterprise’s management of the risks
and concerns presented by the
development is adequate. In other
instances, the supervisory letter process
may cause OFHEOQ to conclude that a
heightened level of supervisory concern
is warranted, yet the letter process itself
and continuing supervisory dialogue
may be all that is needed to ensure that
the Enterprise undertakes sufficient
preventative or remedial measures.

If additional supervisory action is
deemed necessary, OFHEQO has a variety
of alternatives under § 1777.11. Level II
supervisory action, as set out in
§1777.11(b), provides for a special
review of an Enterprise. A special
review may be useful in supplementing
information already obtained by OFHEO
through the examination process, and
might provide OFHEO with a clearer
picture of the situation than could
otherwise be obtained through letters or
reports. Such review could be
conducted by OFHEO’s Office of
General Counsel, Office of Research and
Model Development, Office of
Examination and Oversight, Office of
Policy Analysis and Research, or such
other department or individual as
designated by the Director. In light of
such a special review, OFHEO will
determine whether further supervisory
action is warranted.

Under Level III supervisory action set
outin §1777.11(c), OFHEO may direct
an Enterprise to prepare and submit an
action plan addressing the development
or condition. Among other things, the
Enterprise’s action plan may be required
to include information about the
circumstances leading up to the subject
condition or development and an
assessment of its possible effects upon
the Enterprise. The Enterprise may also
be asked to describe its proposed course
of action for dealing with the
development, including an analysis of
available alternatives. If OFHEO
determines that the action plan is
insufficient to resolve the supervisory
issues created by the development,
OFHEO may direct the Enterprise to
revise the plan. However, if OFHEO
determines that the supervisory issues
will not be resolved even under a
revised plan, OFHEO may determine to
initiate other supervisory responses.

Under Level IV supervisory action, as
set outin §1777.11(d), OFHEO will
require the Enterprise to show cause
why OFHEO should not initiate formal

enforcement action against the
Enterprise. OFHEO is not, however,
required to issue a show cause notice
prior to initiating an administrative
enforcement action.

The three commenters alleged that the
prompt supervisory response process
represents a “‘one-size-fits-all” approach
that would unnecessarily limit OFHEO’s
flexibility and discretion, as well as the
agency'’s ability to formulate timely,
fact-specific, and flexible responses to
emerging supervisory issues. OFHEO
disagrees with that characterization.
OFHEO is well aware of the necessity
for a regulatory agency to apply its
expertise to specific supervisory
problems in light of the particular
attendant facts, and to do so swiftly.
Nothing in the prompt supervisory
response process limits the flexibility
necessary for OFHEO to meet its
supervisory responsibilities. As the
exclusive safety and soundness
regulator of the Enterprises, OFHEO has
been constituted with broad supervisory
authorities in order to detect and
address any safety and soundness
concerns that may arise, and has broad
enforcement powers to ensure that any
safety and soundness deficiency or
violation of law is promptly remedied,
possibly long before harm to an
Enterprise reaches the level of capital
impairment. OFHEQO’s concerns may
include an array of considerations—
ranging, for example, from matters such
as declining collateral values to asset
quality, liquidity, and operational
difficulties—that could result in
substantial harm to an Enterprise before
capital is impaired. OFHEO will analyze
the totality of each situation, rather than
awaiting a decline in capital to initiate
agency action. If an analysis reveals a
supervisory concern, then OFHEQ’s
response might reasonably include a
mixture of early warning and early
action initiatives that would be effective
before specific problems seriously affect
an Enterprise.

OFHEOQ designed the prompt
supervisory response process to provide
it flexibility as a supervisor, both in
structuring the scope of the review and
in overseeing the Enterprise’s
implementation of responsive measures.
Under §1777.11(a), OFHEO will issue a
supervisory letter commencing the
prompt supervisory response review,
but the content of the letter will depend
entirely on the “‘particular
circumstances and the nature of the
development.” There are then three
additional levels of available
supervisory responses under
§1777.11(b) through (d), but OFHEO’s
decision as to which, if any, of the
levels to use will be based on the

Enterprise’s “response to the
supervisory letter and other appropriate
factors.” At every level of supervisory
response in § 1777.11(b) through (d), the
rule expressly states that OFHEO will
assess the effectiveness of actions as
well as other relevant factors in
determining whether additional
supervisory action is appropriate. As
stated in the preamble to the proposed
rule, the levels of supervisory response
need not be carried out sequentially,
and OFHEO may pursue simultaneous
actions. In the final rule, OFHEO has
expanded the text of the rule at
§1777.11(a)(4), so as to avoid confusion
on this point.17 In addition, as reflected
in §1777.2 and § 1777.12, the prompt
supervisory response process in no way
limits OFHEQ’s discretion to use any of
its other supervisory tools and
authorities to respond to the particular
situation. OFHEO also rejects the
suggestion that the prompt supervisory
response process would not be rapid.
The supervisory letter is to be issued
within five days after OFHEO
determines that a development or
condition warrants review under the
rule, and the text of § 1777.11 requires
OFHEO to implement any additional
levels of supervisory response promptly
and review the effectiveness of such
response promptly.

Finally, the commenters expressed
concerns that, if the prompt supervisory
response approach results in public
disclosure of supervisory actions,
discussions, or correspondence, the
contents could be misunderstood by the
public and could cause the markets to
lose confidence in the Enterprises.
However, as reflected in § 1777.2(b),
supervisory responses issued under
§1777.11 do not constitute public
orders enforceable under 12 U.S.C. 1371
or 1376, and, as noted in § 1777.1(b),
OFHEQ’s initiation of procedures under
the prompt supervisory response regime
does not necessarily indicate that an
unsound condition exists.

Implementation of the Prompt
Corrective Action Provisions of the
1992 Act by the Final Rule

Subpart B of the final rule describes
the scope of actions OFHEO is
authorized to take under the prompt
corrective action provisions applicable
to the Enterprises under the 1992 Act at
12 U.S.C. 4614 through 4618, 4619(b)
through (e), 4622 and 4623, as well as
the procedures by which such an
actions are to be carried out. The

17 With the exception of nonsubstantive changes
made to conform §1777.11 of the final rule to the
revised §1777.10, OFHEO has made no other
alterations to §1777.11.
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following is an overview of the
provisions of the final rule and the
statutory authorities implemented
thereby. Freddie Mac and Fannie Mae
submitted numerous comments on
proposed Subpart B, which OFHEO has
taken into account in formulating the
final rule. These comments are
addressed below, as part of the
description of the section of the final
rule to which each comment pertains.

Authority, Purpose, Scope, and
Implementation Dates

The authority, purpose, and scope of
subpart B are set out in § 1777.1(a) and
(c), which briefly review the statutes
underlying the rule. Subpart B is issued
under OFHEQO’s broad authorities to
take such actions as are deemed
appropriate by the Director of OFHEO to
ensure that the Enterprises maintain
adequate capital and operate in a safe
and sound manner, as established by 12
U.S.C. 4513, 4631, 4632, and 4636, as
well as under the specific prompt
corrective action provisions contained
in subtitle B of the 1992 Act (12 U.S.C.
4611 through 4623), the Federal Home
Loan Mortgage Corporation Act at 12
U.S.C. 1452(b)(2), and the Federal
National Mortgage Association Charter
Act at 12 U.S.C. 1718(c)(2). These
provisions authorize OFHEO to
administer certain capital requirements
for the Enterprises, to classify the
capital of the Enterprises based on
capital levels specified in the 1992 Act,
and, in appropriate circumstances, to
exercise discretion to reclassify an
Enterprise into a lower capital category.
Under these provisions, there are also
automatic consequences for an
Enterprise that is not classified as
adequately capitalized, as well as
discretionary authority for OFHEO to
require an Enterprise to take remedial
actions.

As discussed in §1777.1(d), the 1992
Act directs OFHEO to determine capital
classifications for the Enterprises by
reference to three capital “triggers” (the
minimum capital level, the critical
capital level, and the risk-based capital
level). Notably, however, 12 U.S.C.
4614(d) delays consideration of the risk-
based capital level until one year after
OFHEQ'’s risk-based capital rule
becomes effective, that is, September 13,
2001. Section 4615 of Title 12, which
sets out the supervisory actions to be
taken as applicable to an Enterprise that
is classified as undercapitalized,
similarly provides that its provisions
will not take effect until one year after
OFHEOQ’s risk-based capital rule
becomes effective. Section 4614(d)
provides that, until that time, an
Enterprise shall be classified as

adequately capitalized if the Enterprise
maintains an amount of capital that
equals or exceeds the minimum capital
level.

Therefore, under subpart B of the final
rule at § 1777.20, different sets of capital
classifications will apply before and
after September 13, 2002. Section
1777.20(a) contains the “permanent” set
of capital classifications taking the risk-
based capital level into account as well
as the minimum capital level and
critical capital level. This set of capital
classifications will apply any time after
September 13, 2002.

The currently applicable “temporary”
set of capital classifications is contained
in §1777.20(c) as an exception to
§1777.20(a) that applies until
September 13, 2002. This currently
applicable set of classifications is based
on an Enterprise’s minimum capital
level and critical capital level, reflecting
the classification criteria presently used
by OFHEO. Section 4614(a) of Title 12,
when read together with 12 U.S.C.
4616(c) 8 and 12 U.S.C. 4617(d),1°
indicates that Congress intended
OFHEO to classify the Enterprises for
prompt corrective action purposes by
reference to minimum capital and
critical capital levels, pending
expiration of the one-year post-
effectiveness period for the risk-based
capital test.

Preservation of Other Authority

As set forth in § 1777.2(b) through (c),
the prompt corrective action provisions
are but one aspect of OFHEQO’s broad
supervisory authority to ensure that
each Enterprise maintains capital that is
adequate for its safe and sound
operation. In their comments, the
Enterprises objected to language in
§1777.2(b) that states OFHEO has
authority to require an Enterprise to
hold capital in addition to that
necessary to comply with the minimum
and risk-based capital levels, when in
OFHEOQ'’s judgment circumstances
indicate additional capital is necessary
or appropriate in light of the overall
strength of the Enterprise and market
conditions. The Enterprises argue that
the minimum and risk-based capital
levels defined by the statute are
exclusive, and OFHEO is not vested
under law with discretion to require the
Enterprises to hold additional capital.

1812 U.S.C. 4616(c) provides that statutory
provisions requiring prompt corrective action with
regard to a significantly undercapitalized Enterprise
are to be effective from the time the Enterprise is
first classified under 12 U.S.C. 4614.

1912 U.S.C. 4617(d) provides that statutory
provisions requiring prompt corrective action with
regard to a critically undercapitalized Enterprise are
to be effective from the time the Enterprise is first
classified under 12 U.S.C. 4614.

OFHEO disagrees and has adopted
§ 1777.2(b) without change. Subtitle B of
the 1992 Act, establishing the minimum
and risk-based capital levels, contains
no language to the effect that such levels
are exclusive. The 1992 Act taken as a
whole demonstrates congressional
understanding that capital by itself is
but one indicator of the financial health
or weakness of an Enterprise. All
circumstances must be weighed in
determining the capital adequacy of an
Enterprise. That is, differing conditions
may warrant greater capital to ensure
the strength and viability of an
Enterprise. Thus, under 12 U.S.C.
4513(a), it is the supervisory
responsibility of OFHEO to ensure that
the Enterprises are adequately
capitalized and operating safely. Under
12 U.S.C. 4513(b), OFHEO has exclusive
authority to take such actions as it
determines necessary regarding the
safety and soundness of the Enterprises.

An Enterprise’s maintenance of
capital sufficient to meet the minimum
capital level and risk-based capital level
does not alone establish that the
Enterprise possesses sufficient capital to
operate safely and soundly in all
circumstances. The legislative history of
the 1992 Act indicates that Congress
specifically debated whether subtitle B
established the exclusive capital levels
for the Enterprises or instead
represented a minimum ‘““floor” level. In
the end, Congress concluded that
subtitle B takes the “floor”” approach,
and that OFHEQ’s safety and soundness
authority includes the ability to require
an Enterprise to hold additional capital
whenever circumstances indicate
supplementary capital is appropriate in
consideration of the Enterprise’s overall
safety and soundness.2° Similarly, the
language of 12 U.S.C. 4614(a)(1)
provides that, for an Enterprise to be
classified as adequately capitalized, the
Enterprise should “meet or exceed” the
minimum and risk-based capital levels
(emphasis added).

In addition to its authority to require
the Enterprises to maintain additional
capital as a safety and soundness matter,
OFHEQO is authorized, as reflected in
§1777.2(c) of the final rule, to take
various kinds of supervisory action to
deal with capital deficiencies at an
Enterprise, other than or in addition to
the prompt corrective action provisions.
The 1992 Act grants OFHEO broad
discretion to take other supervisory

20 See, e.g., 138 Cong. Rec. S9353-54 (July 1,
1992)(colloquy between Senator Metzenbaum and
Senator Reigle concerning the effect of section 202
of S. 2733, which is substantially the same as 12
U.S.C. 1362); 138 Cong. Rec. H11102 (Oct. 3,
1992)(colloquy between Mr. Gonzalez, Mr. Frank,
and Mr. Leach).
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actions as may be deemed by OFHEO to
be appropriate, including issuing
temporary and permanent cease and
desist orders, imposing civil money
penalties, appointing a conservator,
entering into a written agreement the
violation of which is actionable through
enforcement proceedings, or entering
into any other formal or informal
agreement with an Enterprise.
Moreover, the initiation of a particular
action or a combination of actions does
not foreclose OFHEO from pursuing any
other action.
Definitions

The definitions in § 1777.3 cross-
reference to OFHEQO'’s capital rules at 12
CFR part 1750 in defining core and total
capital. Section 1777.3 defines the
minimum capital level as the minimum
amount of core capital specified for an
Enterprise pursuant to 12 U.S.C. 4612,
as determined under OFHEQ’s capital
rules at § 1750.4. The definition of the
critical capital level in § 1777.3 refers to
the calculation of core capital required
to meet the minimum capital level
under § 1750.4 of OFHEQ’s capital
rules, making the appropriate
adjustments thereto in order to
implement the lower percentages
specified in 12 U.S.C. 4613 as compared
to 12 U.S.C. 4612. Thus, §1777.3
defines the critical capital level as the
amount of core capital that is equal to
the sum of one half of the amount
determined under § 1750.4(a)(1) and
five-ninths of the amounts determined
under § 1750.4(a)(2) through
§1750.4(a)(7). Section 1777.3 defines
the risk-based capital level to mean the
amount of total capital specified for an
Enterprise pursuant to 12 U.S.C. 4611,
as determined under OFHEQ's risk-
based capital regulations in 12 CFR part
1750.21

The definitions of “affiliate” and
“Enterprise” are taken from 12 U.S.C.
4502(1) and 4502(6), respectively. The
1992 Act, in defining an Enterprise to
include the Enterprise’s affiliates, vests
OFHEO with the same broad
jurisdiction over the supervision and
regulation of such affiliates as the
agency has over the operations and
activities of the federally chartered
entity. Section 4502(1) defines an
affiliate to be any entity that controls, is
controlled by, or is under common
control with an Enterprise. The 1992
Act does not, however, define control,
thereby leaving the term to be
interpreted by OFHEO in light of the
context in which the term is to be used
and the particular provision of the 1992

21 OFHEO has recently published such rules at 66
FR 47729 (Sept. 13, 2001).

Act at issue.?2 In its comments, Freddie
Mac disagreed with OFHEQ’s statement
to this effect in the preamble to the
proposed rule, and instead asserted that
the term should be interpreted to have
a single meaning throughout the 1992
Act. However, as seen in other laws,
when Congress intends that an agency
use a single definition of “control”
throughout an entire act in connection
with an “affiliate’” definition, Congress
enacts a statutory definition of
“control,” including language in the
definition that specifies the test to be
applied. See, e.g., 12 U.S.C. 1813(w)(5);
12 U.S.C. 1841(a)(2). Where, as is the
case in the 1992 Act, the term is not
defined, Congress leaves the term to be
defined by the expert agency in light of
the particular context in which it is to
be used and the particular substantive
provision at issue.

The term “capital distribution” as
defined in the rule is taken from 12
U.S.C. 4502(2). Both Enterprises’
comments included objections to one
aspect of OFHEQ’s proposed definition,
under which an Enterprise’s payment to
repurchase its shares for the purpose of
fulfilling an obligation of the Enterprise
under an employee stock ownership
plan that is qualified under section 401
of the Internal Revenue Code of 1986
(26 U.S.C. 401 et seq.) or any
substantially equivalent plan would not
be treated as a capital distribution so
long as it was approved in writing by
OFHEO in advance. The Enterprises
argue that, under 12 U.S.C. 4502(2)(B),
OFHEQ'’s only proper approval function
goes to the issue of whether an
employee stock ownership plan is
substantially equivalent to a plan that is
qualified under section 401 of the
Internal Revenue Code, and the
Enterprises are not required to obtain
OFHEQ'’s approval of payments made to
fulfill the Enterprises’ repurchase
obligations under the plan.

The language of 12 U.S.C. 4502(2)(B)
is susceptible to either the proposed or
the subsequently suggested
interpretation. Upon further review,
OFHEO has modified the final version
of § 1777.3 to eliminate the requirement
that the Enterprises obtain OFHEO’s
prior written approval for stock

22]n determining whether control exists for the
purposes of exercising jurisdiction over an affiliate
of an Enterprise under any particular provision of
the 1992 Act, OFHEO considers the nature of the
particular provision and the facts and
circumstances involved. Among other things,
OFHEO considers whether an Enterprise or other
entity exercises a controlling influence over the
management and policies of a particular entity, by
ownership of, or the power to vote, a substantial
percentage of any class of voting securities, by the
ability to elect or appoint members of the board of

directors or officers of the entity, or by other means.

repurchases by employee stock
ownership plans and such substantially
equivalent plans. Under the revised
language, payments made by an
Enterprise to repurchase its shares for
the purpose of fulfilling the Enterprise’s
obligation under an ESOP that is
qualified under IRC 401 will not be
defined as capital distributions. The
same types of payments made to ESOPs
that are substantially equivalent to 401-
qualified ESOPs will also enjoy the
exception, so long as OFHEO
determines that the plan in question is
substantially equivalent to a 401-
qualified ESOP.

Section 4502(2) authorizes OFHEO to
define additional transactions as capital
distributions by regulation for these
purposes. OFHEO has at this time
identified no other transactions to be
deemed capital distributions beyond
those listed in the statutory definition.

Capital Classifications and
Discretionary Reclassification

Section 1777.20(a) sets out the capital
classifications that, as discussed above,
will be applicable to the Enterprises
after September 13, 2002, taking the
risk-based capital level into account as
well as the minimum and critical capital
levels. Until then, the classifications
under §1777.20(c), discussed below,
apply to the Enterprises. Section
1777.20(a) sets out the capital
classifications as follows:

» Adequately capitalized: An
Enterprise will be classified as
adequately capitalized if the Enterprise
meets the risk-based capital level and
the minimum capital level, unless
OFHEO has exercised its discretion to
reclassify the Enterprise into a lower
capital classification;

» Undercapitalized: An Enterprise
will be classified as undercapitalized if
it meets the minimum capital level but
does not meet the risk-based capital
level, unless OFHEO has exercised its
discretion to reclassify the Enterprise
into a lower capital classification;

* Significantly undercapitalized: An
Enterprise will be classified as
significantly undercapitalized if the
Enterprise meets the critical capital
level but fails to meet the minimum
capital level, unless OFHEO has
exercised its discretion to reclassify the
Enterprise as critically undercapitalized;

e Critically undercapitalized: An
Enterprise will be classified as critically
undercapitalized if the Enterprise does
not meet the critical capital level; and

* Discretionary reclassification: As is
set out in more detail below, 12 U.S.C.
4614(b) authorizes OFHEO to reclassify
an Enterprise into the next lower capital
classification at any time, in the
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discretion of the Director of OFHEO.
Appropriate grounds for reclassification
include a finding by the Director that
the Enterprise is either engaging in
conduct that could result in a rapid
depletion of the Enterprise’s core
capital, or that the value of property
subject to mortgages held or securitized
by the Enterprise has decreased
significantly. Other reclassifications,
based on other sections of subtitle B of
the 1992 Act pertaining to failure to
submit an acceptable capital restoration
plan or implement it, are located in
§1777.7, the section addressing capital
restoration plans.

Under § 1777.20(a), the minimum and
critical capital levels are the
determinative standards for assessing
whether an Enterprise falls into the
significantly undercapitalized or
critically undercapitalized classification
based on capital, without regard to
whether the Enterprise maintains total
capital at or above its risk-based capital
level. Under the 1992 Act, the minimum
and critical capital levels act as the
“tripwires” for the prompt corrective
actions specified in 12 U.S.C. 4616 and
4617. The amount of capital an
Enterprise is required to hold to meet its
risk-based capital level could be either
less or more than the amount of the
capital required to meet its minimum
capital level or even its critical capital
level. The rule therefore avoids a result
under which an Enterprise that fails to
meet its minimum capital level or
critical capital level might avoid
classification as significantly
undercapitalized or critically
undercapitalized by maintaining total
capital in compliance with its risk-based
capital level.

The final version of §1777.20(a)(5)
sets forth the grounds for
reclassification of an Enterprise. Under
section 4614(b), grounds for
reclassification include a finding by the
Director that the Enterprise is either
engaging in action or inaction
(including a failure to respond
appropriately to changes in
circumstances or unforeseen events)
that could result in a rapid depletion of
the Enterprise’s core capital, or that the
value of property subject to mortgages
held or securitized by the Enterprise has
decreased significantly. In their
comments, the Enterprises objected to
language proposed in § 1777.20(a)(5) to
the effect that OFHEO could also issue
a discretionary reclassification if
OFHEO deems it to be necessary to
ensure that the Enterprise holds
adequate capital and operates safely.
OFHEO disagrees. Section 4614(b)
recites that OFHEO may issue a
discretionary reclassification if the

Director determines that an Enterprise is
engaging in conduct that could result in
a rapid depletion of core capital, or that
the value of the Enterprise’s mortgage
collateral has decreased significantly.
Notably, section 4614(b) is silent with
regard to whether the statutorily recited
grounds for reclassification are
exclusive. Section 4513(b) empowers
the Director of OFHEO to make other
determinations, including those
necessary to determine the capital
classification of an Enterprise and those
necessary for other matters that the
Enterprises are adequately capitalized
and operating safely.

Taken together, the above-referenced
statutory provisions evidence a
Congressional purpose that the Director
of OFHEO have the discretionary
authority to reclassify Enterprise if the
Director determines that the Enterprise’s
capital position is not deemed by the
Director to be sufficient to ensure its
safety and soundness. OFHEO is
therefore adopting § 1777.20 (a)(5) as
proposed.

For purposes of OFHEQ’s
discretionary authority to reclassify an
Enterprise based on “conduct that could
result in a rapid depletion of core
capital” under 12 U.S.C. 4614(b),
OFHEO interprets the term “conduct” to
include action or inaction (including a
failure to respond appropriately to
changes in circumstances or unforeseen
events). In its comments, Fannie Mae
objected to inclusion of this language in
proposed § 1777.20(a)(5)(i). However,
the regulatory language is well within
the ordinary meaning of the term
“conduct,” and OFHEO has included it
in the final version of § 1777.20(a)(5)
without change. Freddie Mac also
objected to OFHEQ's assertion in the
preamble to the proposed rule that the
rapid depletion of core capital referred
to in section 4614(b) and § 1777.20(a)(5)
need only be a possible consequence of
the conduct in question. Freddie Mac
argues that OFHEQ appears to be
implementing too liberal a standard in
light of the more extreme formulation
contained in section 4614(b) itself.
OFHEDO reiterates the point, as stated in
the preamble to the proposed rule, that
the statutory language under section
4614(b) does not require OFHEO to find
that the rapid depletion is underway or
imminent, but requires only that
OFHEO determine that such rapid
depletion “could result,” i.e., that it is
a possible outcome or result of the
conduct in question, or that the conduct
could contribute significantly to
deepening losses. Congress, having
already established the capital
classifications based on capital levels to
address cases in which an Enterprise’s

capital has already declined, established
a broad standard for discretionary
reclassification, to authorize early
intervention by OFHEO when
appropriate.

Section 1777.20(d) of the final rule
provides that OFHEO will not reclassify
an Enterprise for conduct that was
previously approved by the Director of
OFHEO in connection with the
Director’s approval of the Enterprise’s
capital restoration plan or of a written
agreement that is enforceable in
accordance with 12 U.S.C. 4631. The
Enterprises argued in their comments
that OFHEO proposal impermissibly
would narrow section 4614(b), and that
the statutory language thereunder
immunizes any conduct however
approved by the Director.

Section 4614(b) provides that OFHEO
may reclassify an Enterprise that
engages in conduct “not approved by
the Director” that could result in a rapid
depletion of core capital. However, the
statute is silent as to what constitutes an
approval for these purposes, leaving
OFHEO to define the term by regulation
pursuant to the authority granted by
section 4513(b). An administrative
agency is entitled under law to establish
reasonable procedures in such manner
as to enable the agency to channel and
manage its approval processes.

The Enterprises suggest that the only
reasonable interpretation of section
4614(b) is that it immunizes all conduct
“approved by the Director” of OFHEO
in any context or manner. However,
such interpretation is so open-ended as
to be unreasonable. In light of the
significance of an approval for purposes
of section 4614(b), the statute can be
reasonably read to require an approval
to be made through a formal
mechanism, in a context in which
OFHEO can evaluate the consequences
thereof for purposes of capital
classification. Thus, it is reasonable to
define the approvals exception under
section 4614(b) as referring to approvals
made as part of a capital restoration
plan under subtitle B and to formal
supervisory agreements. The inclusion
of formal written agreements serves the
underlying purpose of fairness to the
Enterprise, particularly since such
written agreements may be used
simultaneously with a capital
restoration plan.

As provided in § 1777.20(b), if an
Enterprise is reclassified by OFHEO on
grounds that the Enterprise is engaging
in action or inaction that could result in
a rapid depletion of core capital,
OFHEO will continue to take such
conduct into account for each
subsequent determination of the
Enterprise’s capital classification, until
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OFHEOQ determines that the action,
inaction, or condition in question has
ceased and been remedied to OFHEQO’s
satisfaction. For example, if OFHEO
reclassified an Enterprise from
adequately capitalized to
undercapitalized based on such
conduct, and during the pendency of
such conduct, the Enterprise’s total
capital declined below the risk based
capital level (which, standing alone,
would result in classification in the
undercapitalized category), the resulting
classification could be to the
significantly undercapitalized category.
In addition, as provided in § 1777.20(b),
nothing in 12 U.S.C. 4614(b) prohibits
OFHEO from subsequently reclassifying
an Enterprise again if the action,
inaction or condition has not ceased or
been eliminated and remedied to
OFHEQ’s satisfaction within a
reasonable time. The foregoing would
also apply for a discretionary
reclassification under § 1777.20(a)(5),
based on a decline in collateral values.

The Enterprises also objected to
proposed § 1777.20(b), on various
grounds. Freddie Mac argues that once
OFHEO has issued a reclassification
based on conduct and the Enterprise has
submitted an acceptable capital
restoration plan, OFHEO may not
subsequently reclassify the Enterprise
for failure to eliminate the objectionable
conduct within a reasonable time, so
long as the Enterprise continues to make
good faith reasonable efforts to comply
with the capital restoration plan.
However, section 4614(b) contains no
explicit restriction or limitation on
reasonable successive reclassifications,
and such a limit could inhibit OFHEQO’s
ability to meet its supervisory
obligations under evolving
circumstances. Thus, OFHEO is
adopting the text of § 1777.20(b)(2)
without change.

Fannie Mae suggests § 1777.20(b)(2)
should be revised to ensure the
Enterprises are given advance notice of
what constitutes a reasonable period to
remedy or eliminate conduct or
conditions forming the basis of a
discretionary reclassification. However,
this issue is too fact-driven for OFHEO
to specify by rule. The question of
timing will be resolved as it arises.
OFHEO would specify such timing
matters reasonably and fairly, in light of
relevant circumstances.

Fannie Mae further suggests that it
would be unfair that OFHEO might
attempt to exercise unbridled discretion
over so significant a question as to when
a discretionary reclassification should
be terminated. Fannie Mae suggests
discretionary reclassifications should be
presumptively terminated fifteen days

after an executive officer certifies that
the condition that led to reclassification
has been corrected for at least one
calendar quarter. However, given that
initiation of a reclassification under
section 4614(b) is vested in OFHEQO'’s
discretion, as is approval of the capital
restoration plan designed to restore the
Enterprise to a secure condition,
OFHEQ rejects Fannie Mae’s assertion
that OFHEQ’s discretion over
termination of such reclassification is
somehow unfair, or of such significance
to be beyond the agency’s supervisory
authority. Moreover, the quarterly
classification process gives the
Enterprise formal written notice of
OFHEOQ'’s intention with regard to
continuation or termination of a
discretionary reclassification; provides
the Enterprise with an opportunity to
submit information that OFHEO might
take into consideration; and provides
the Enterprise with the opportunity for
judicial review (if the Enterprise is not
classified as critically undercapitalized).
The Enterprises are thus adequately
insulated from possible unfair treatment
by the agency.

As noted above, §1777.20(c) contains
a set of capital classifications based on
an Enterprise’s minimum capital level
and critical capital level, reflecting the
classification criteria presently used by
OFHEO. These classifications apply
until September 13, 2002, which is one
year following the initial effective date
of OFHEQ’s regulations establishing the
risk-based test:

» Adequately capitalized: Until
September 13, 2002, an Enterprise is
deemed to be classified as adequately
capitalized so long as it meets the
minimum capital level, as required by
12 U.S.C. 4614(d);

» Undercapitalized: Until September
13, 2002, 12 U.S.C. 4614(d) provides
that an Enterprise that meets the
minimum capital level is to be classified
as adequately classified,
notwithstanding whether the Enterprise
maintains an amount of total capital that
equals or exceeds the risk-based capital
level as otherwise required by 12 U.S.C.
4614(a)(2)(A);

* Significantly undercapitalized: An
Enterprise will be classified as
significantly undercapitalized if it meets
the critical capital level but fails to meet
the minimum capital level, unless
OFHEO has exercised its discretion to
reclassify the Enterprise as critically
undercapitalized;

* Critically undercapitalized: An
Enterprise will be classified as critically
undercapitalized if it does not meet the
critical capital level; and

* Discretionary reclassification: As
set out above, 12 U.S.C. 4614(b)

authorizes OFHEO to reclassify an
Enterprise into a lower capital
classification in certain circumstances,
in the discretion of the Director of
OFHEO.

The Enterprises specifically objected
to proposed § 1777.20(c)(5)(i)(A) and
(B), under which OFHEO notes that the
agency can reclassify an Enterprise that
otherwise meets the minimum capital
requirement. The Enterprises assert that,
during the one-year transition period
following the effective date of OFHEQO’s
risk-based capital rules, OFHEO may
not make a discretionary reclassification
of an Enterprise otherwise classified as
“adequately capitalized,” because 12
U.S.C. 4614(d) and 4615(c) prohibit
OHFEO from issuing such a
reclassification.

OFHEO disagrees. Sections 4614(d)
and 4615(c) are merely transition
provisions designed to give the
Enterprises one year to optimize their
operations in light of the new risk-based
capital rules before OFHEO begins
periodically issuing capital
classifications based on risk-based
capital as well as minimum capital.
Nothing in the law or its legislative
history indicates a Congressional
intention to make the OFHEO powerless
to confront circumstances that might
threaten the viability of the Enterprises
during the transition period. Nor were
the referenced sections intended by
Congress to immunize an Enterprise
engaged in conduct that might result in
rapid depletion of core capital. OFHEO
is therefore adopting § 1777.20(c)(5) as
proposed.

The Enterprises’ comments on
proposed § 1777.20(a)(5)(i), concerning
the scope of the conduct included
therein, and on proposed
§ 1777.20(a)(5)(ii), concerning the scope
of conduct approved by the Director, as
well as OFHEQ's responses to those
comments as discussed above, apply
equally to § 1777.20(c)(5) of the final
rule. The Enterprise’s comments on
§1777.20(b), concerning successive
reclassifications, specification of
reasonable periods to remedy conduct
upon which reclassification was based,
and OFHEQ'’s discretion over
termination of reclassifications, as well
as OFHEO’s response to these comments
as discussed above, apply equally to
reclassifications under § 1777.20(a)(5) as
they do to reclassifications under
§1777.20(c)(5) of the final rule.

Classification Procedures

Section 1777.21, implementing 12
U.S.C. 4618, sets out the procedure by
which OFHEO classifies the Enterprises.
These procedures apply to routine
classifications that OFHEO issues for
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each Enterprise at least once a quarter
based on capital reports from the
Enterprise and any other additional
relevant information. These procedures
would also be used by OFHEO to
reclassify an Enterprise pursuant to its
discretionary authority to do so under
subtitle B of the 1992 Act, or if OFHEO
otherwise determines that a new
classification would be appropriate.
OFHEOQO’s current classification
procedures at 12 CFR 1750.5 are
terminated as part of this rulemaking,
but procedures for submitting capital
reports to OFHEO will continue to be
addressed in part 1750.

OFHEO may determine capital
classifications using different “as of”
dates for the Enterprise’s risk-based
capital level and minimum and critical
capital levels. The respective “as of”
dates will be specifically identified in
the proposed and final capital
classifications. Thus, OFHEO may
assess compliance by an Enterprise with
the minimum capital level more often
than it would calculate the Enterprise’s
risk-based capital level.

As §1777.21(a)(4) provides, OFHEO
may initiate a capital classification
proceeding at any time. If another
proposed capital classification is
pending at such time, OFHEO will
advise the Enterprise whether the later
proposed classification supersedes the
pending one.

Under the classification procedure in
12 U.S.C. 4618, OFHEQ is to deliver
written information to the Enterprise
describing the proposed capital
classification and the agency’s basis for
such classification, as described in
§1777.21(a)(1) of the final rule. In their
comments, the Enterprises argued that
OFHEOQ’s proposed procedure in
§1777.21(a)(1)(ii), for reclassifying an
Enterprise for failure to file an
acceptable capital plan, without
additional notice, is inconsistent with
12 U.S.C. 4618(a) and (b), under which
an Enterprise is entitled to additional
notice when OFHEO takes new action.
The Enterprises assert that OFHEO may
not combine notices in this way.

OFHEO disagrees. 12 U.S.C. 4618(b)
evidences Congress’ express
authorization that the notice required
under 12 U.S.C. 4618(a) may be a
combined notice. Section 4618(b) states
that, in providing notice under 12
U.S.C. 4618(a), OFHEO may combine a
notice of classification or
reclassification under 12 U.S.C. 4614
(classifications based on capital levels
or discretionary reclassification based
on conduct or housing prices) with a
notice of discretionary supervisory
action under 12 U.S.C. 4615
(reclassification from undercapitalized

to significantly undercapitalized for
failure to file an acceptable capital plan
or to comply with an approved plan).
The statute’s language can be given
meaning only if a notice of proposed
classification as undercapitalized is
permitted to be combined with a notice
of proposing to reclassify the Enterprise
as significantly undercapitalized in the
event the Enterprise fails to submit an
acceptable capital plan. Similarly, 12
U.S.C. 4618(b) provides that OFHEO
may combine notice of discretionary
supervisory action under 12 U.S.C. 4616
(issuance of certain orders to the
Enterprise, as well as reclassification
from significantly undercapitalized to
critically undercapitalized based on
failure to file an acceptable plan or
comply with an approved plan) with
notices of classification or
reclassification under 12 U.S.C. 4614.

Contrary to Freddie Mac’s comments,
such a notice is also consistent with the
remainder of 12 U.S.C. 4618. It satisfies
the requirements of 12 U.S.C. 4618(a),
since the combined notice describes
both proposed actions, the reasons
therefore, and the information upon
which they are based. During the
Enterprise’s response period under 12
U.S.C. 4618(c), the Enterprise has an
opportunity to submit information and
arguments as to why the Enterprise
should not be further reclassified.
OFHEO'’s notice to Congress under 12
U.S.C. 4618(d) will provide all
information required therein. OFHEOQ is
therefore adopting proposed
§1777.21(a)(1)(ii), as well as
§1777.23(c)(1) and § 1777.23(c)(3),
without change.

As described in §1777.21(a)(2), an
Enterprise is to have thirty days from
the date it is provided notice of capital
classification to submit any relevant
information in response to a notice. 12
U.S.C. 4618 authorizes OFHEO to
extend the response period up to an
additional thirty days for good cause or
to reduce the response period if the
condition of the Enterprise so requires;
the Enterprise may also consent to an
abbreviated response period. In exigent
circumstances, the response period
afforded to an Enterprise may be quite
brief. In its comments, Fannie Mae
objected to proposed §1777.21(a)(2)(i),
to the extent the proposed rule suggests
that OFHEO can shorten an Enterprise’s
response period to less than thirty days
as OFHEO determines to be appropriate.
Fannie Mae points out that the statutory
standard, at 12 U.S.C. 4618(c)(3), is that
the condition of the Enterprise requires
the period to be shortened. OFHEO’s
determination as to whether an
curtailment is “appropriate,” as under
the language of proposed

§1777.21(a)(2)@), is to be made in
consideration of the statutory standard
under 12 U.S.C. 4618(c)(3). In light of
the comment, OFHEO has changed the
language of the final version of
§1777.21(a)(2)(i) to reflect the language
of 12 U.S.C. 4618(c)(3).

An Enterprise’s failure to respond
within the applicable period waives the
opportunity to comment on the
proposed classification. Once the
response period has closed, OFHEO will
make a final determination of the
Enterprise’s capital classification.
OFHEO will take into consideration any
relevant information submitted by the
Enterprise during the response period in
reaching the final decision. The final
capital classification is to be provided to
the Enterprise in writing, including a
description of OFHEQO’s basis for the
classification.

OFHEO proposed a requirement
under § 1777.21(b)(1) that the Enterprise
notify OFHEO of any material event that
may reasonably be expected to cause the
Enterprise’s minimum, critical, or risk-
based capital level to fall to a point that
could result in a capital classification
lower than the Enterprise’s existing or
proposed capital classifications. In their
comments, the Enterprises objected to
this requirement as being overly vague.
Freddie Mac suggested it be narrowed,
to require notice only when the
Enterprise has reason to believe it has
failed to meet a capital requirement.
Fannie Mae called for elimination of
any such notice requirement. In
response to the Enterprises’ expressed
concerns about vagueness, OFHEO has
decided to model its standard on a
similar standard successfully used by
the Federal bank regulatory agencies
under their PCA system. See, e.g., 12
CFR 325.102(c)(1). Thus, OFHEO has
revised final § 1777.21(b)(1) to require
notice of any material development that
would cause the Enterprise’s core or
total capital to fall to a point that would
cause the Enterprise to be placed in a
lower capital classification.

As suggested by one commenter,
OFHEO has deleted the words ““as
appropriate” from the proposed version
of § 1777.21(a)(1)(i), as unnecessary. In
addition, various erroneous citations
and cross-references have been
corrected in the final rule.23

23Freddie Mac’s comments on the prompt
corrective action proposal also expressly
incorporated by reference certain comments
Freddie Mac made to OFHEQO in a submission dated
March 10, 2000, as to OFHEO’s second risk-based
capital proposal. Those comments addressed the
proposed risk-based capital reporting procedure
and other matters unrelated to the classification
procedure, and have been responded to in the

Continued
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Capital Distribution Restrictions

Section 1777.22 sets forth statutory
capital distribution restrictions,
including those provisions of the
Enterprise’s respective charter acts 24
prohibiting, without regard to capital
classification, an Enterprise from
making a capital distribution that would
decrease the capital of the Enterprise to
an amount less than the risk-based
capital level or the minimum capital
level, except as explicitly approved by
OFHEQO. Section 1777.22(a) reflects
these statutory restrictions.25 Under
§1777.22(b)(1), any Enterprise that is
not classified as adequately capitalized
is prohibited from making a capital
distribution that would result in
classification into a lower capital
classification as provided by 12 U.S.C.
4615(a)(2) and 4616(a)(2). Under
§1777.22(b)(2), a significantly
undercapitalized Enterprise is
prohibited from making a capital
distribution absent OFHEQ’s prior
approval, as provided by 12 U.S.C.
4616(a)(2). Section 1777.22(b)(2) also
applies in the case of an Enterprise
classified as critically undercapitalized.
The final rule recites, in a manner
consistent with 12 U.S.C. 4617(b)
through (c), OFHEQ’s authority to take
actions authorized by 12 U.S.C. 4616 in
the case of a critically undercapitalized
Enterprise. Under the same authority,
§1777.23 requires an Enterprise
classified as critically undercapitalized
to submit a complete and acceptable
capital restoration plan to OFHEO.

Capital Restoration Plans

Under § 1777.23(a)(1), an Enterprise is
required to file a complete capital
restoration plan with OFHEO within ten
days of receiving final notice of capital
classification indicating that the
Enterprise is classified as
undercapitalized, significantly
undercapitalized, or critically
undercapitalized, unless OFHEO
extends the period. In its comments,
Fannie Mae objected to this ten-day
period as being too short. However, the
time period is consistent with 12 U.S.C.
4622(b). OFHEO has set the deadline at
ten days as a general rule to allow
sufficient time for the Enterprise to

agency’s disposition of the final risk-based capital
rule at 66 FR 47730 (September 13, 2001).

24 The Federal Home Loan Mortgage Corporation
Act at 12 U.S.C. 1452(b)(2), and the Federal
National Mortgage Association Charter Act at 12
U.S.C. 1718(c)(2).

25 The proposed rule contained § 1777.22(c),
implementing these statutory provisions prior to the
initial date of OFHEQO’s risk-based capital rules.
With the publication of such rules on September 13,
2001, §1777.22(c) is unnecessary and has been
dropped from the final rule.

articulate its responsive business plans,
which, absent catastrophe, would likely
have been developed over some time
before a written submission is required.
At the very least, the Enterprise and
OFHEO will likely be aware of any
impending threat and need for a capital
restoration strategy by the time a notice
of proposed classification is issued. In
light of the serious implications of an
adverse classification under subtitle B of
the 1992 Act, swift implementation of a
required capital plan is crucial. If it
appears to OFHEO that additional time
is appropriate under the particular
circumstances, § 1777.23(a)(1) provides
that OFHEO may extend the timeframe.

Under § 1777.23(a)(2), an Enterprise
that is already operating under an
approved capital restoration plan need
not submit a new plan each time the
Enterprise receives subsequent notices
of capital classification, unless OFHEO
notifies the Enterprise to the contrary.
As a general matter, OFHEO would
likely direct an Enterprise to submit a
new or amended plan if subsequent
notices of capital classification are on
grounds different from or in addition to
the grounds underlying previous
notices, or if changes in circumstances
underlying the original plan necessitate
a revised plan, or if the original plan is
not effective within a reasonable period.

Section 1777.23(b) requires an
Enterprise’s capital restoration plan to
include the information specified in by
12 U.S.C. 4622(a) and such other
information as directed by OFHEO. If
the Enterprise does not submit a
complete plan by the specified deadline,
OFHEO may in its discretion lower the
Enterprise’s capital classification, as set
forth in § 1777.23(c). If a complete and
timely capital restoration plan is not
filed by an Enterprise, OFHEO may
reclassify the Enterprise under
§1777.21(a)(3) immediately upon
expiration of the filing deadline,
without further notice. As further
provided in § 1777.23(c), an Enterprise’s
failure to submit a complete and timely
plan may be considered in the
determination of each subsequent
capital classification of the Enterprise,
until the Enterprise files a plan that
obtains OFHEO’s approval. If the
Enterprise has not corrected its failure
to file an acceptable plan after a
reasonable period, OFHEO may
reclassify the Enterprise, without further
written notice.26

As specified in § 1777.23(d), OFHEO
is to review the Enterprise’s capital plan

26 As is discussed above in connection with
§1777.21(a)(1)(ii), the Enterprises object to this
combined notice under §1777.23(c)(1) and
§1777.23(c)(3), but this approach is specifically
authorized under 12 U.S.C. 4618(b).

and issue an order within thirty days
either approving or disapproving the
plan, subject to extension for an
additional thirty days as OFHEO deems
necessary. If the plan is disapproved,
the Enterprise must then submit an
amended plan acceptable to OFHEO
within thirty days or such longer period
as OFHEO specifies. Notably, the thirty-
day period is longer than the ten-day
period for submission of the initial plan
in order to facilitate dialogue with the
Enterprise as to how the Enterprise may
rehabilitate a disapproved plan.
However, as provided in § 1777.23(c),
OFHEO may reclassify the Enterprise
into a lower capital classification,
without additional notice, at any time
before the Enterprise files an amended
capital plan and OFHEO approves it.

Once a capital plan is approved, it
may be amended only with the prior
written approval of OFHEO, as provided
in §1777.23(f). As that section provides,
the Enterprise’s obligations under an
approved plan remain in place except to
the extent the plan itself identifies
dates, events, or conditions upon which
the obligations terminate. To the extent
the plan is silent in regard to a
particular obligation, the obligation
remains in place until OFHEO issues an
order terminating the obligation. An
Enterprise may seek such termination
orders from OFHEO under
§1777.23(g)(2).

In its comments, Fannie Mae objected
to proposed § 1777.23(g), on the grounds
that leaving a decision as significant as
termination of a capital plan to the
unlimited discretion of OFHEO would
be fundamentally unfair.2? Fannie Mae
asserted that the plan should terminate
upon the Enterprise’s certification that
the measures in the plan have been
fulfilled, absent specific written
findings to the contrary by OFHEO.

27 Fannie Mae also requested, under similar
arguments of potential unfairness, that OFHEO
create an ombudsman function within OFHEO, and
that OFHEO also establish a formal appeals process
whereby the Enterprises would have an avenue to
appeal any significant supervisory decision to a
senior agency official who was not involved in the
original decision making process. Fannie Mae notes
that the Federal bank regulatory agencies are
required by the FDI Act to maintain such an
appellate procedure. OFHEO has not implemented
these suggestions because key differences between
OFHEO and the bank regulatory agencies render
such functions superfluous. Among such
differences, because OFHEO supervises only two
entities it lacks a large, decentralized supervisory
structure, common among the banking agencies.
The significantly smaller size of OFHEO makes it
impracticable to provide a senior supervisory
officer to act as ombudsman in such matters. The
Enterprises have greater opportunities to provide
input into the prompt corrective action
classification and order process under the 1992 Act
than is provided for insured depository institutions
under the Federal Deposit Insurance Act.
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OFHEO disagrees. The initial
approval of the capital restoration plan
(including its duration) is vested wholly
in OFHEQO’s discretion. No reason
supports a contention that OFHEQO’s
parallel discretion over termination of a
capital restoration plan is somehow
otherwise unfair, or of such significance
as to be beyond the agency’s supervisory
purview. Furthermore, an Enterprise
can request that its obligations under an
approved plan be terminated. In
addition, as noted in § 1777.23(g)(1), to
the extent particular provisions of a
particular plan may be appropriately
subject to termination by reference to
specified dates, events, or conditions,
the plan may be structured accordingly.

If an Enterprise fails to take timely
action reasonably necessary to comply
with an approved plan, OFHEO may
exercise its authority under 12 U.S.C.
4615(b)(2) and 4616(b)(5) to reclassify
the Enterprise. In their comments, the
Enterprises objected to the language of
proposed § 1777.23(h)(1), under which
an Enterprise must make efforts
reasonably necessary to comply with the
capital restoration plan and to fulfill the
schedule thereunder, as not being
consistent with the statutory standard.
OFHEO interprets the “good faith,
reasonable efforts necessary to comply
with the capital restoration plan and
fulfill the schedule for the plan”
language in sections 4615(b) and
4616(b) to mean that the Enterprise
must make all reasonable efforts as are
necessary to comply with the plan.
OFHEO would consider it a
demonstration of a lack of good faith if
an Enterprise fails to attempt to carry
out one or more efforts contemplated by
an approved capital restoration plan.
OFHEO would not deem an Enterprise’s
efforts to be in bad faith simply because
such efforts fail to effect a desired result.

In light of the Enterprise’s comments
that OFHEQ's proposed formulation
does not adequately express the
statutory standard, § 1777.23(h)(1)(i) has
been revised to expressly refer to good
faith, and to note that it is incumbent
upon the Enterprise to make all
reasonable efforts necessary to comply
with an approved plan. The final rule
provides that OFHEO may reclassify the
Enterprise if, in the agency’s discretion,
the Enterprise has failed to make, in
good faith, reasonable efforts necessary
to comply with a capital restoration
plan and to fulfill the schedule
thereunder.

As is provided in § 1777.23(h)(1)(ii)
through (iii), an Enterprise’s failure to
implement an approved capital plan
may be considered in the determination
of each subsequent capital classification
of the Enterprise until OFHEO

determines the Enterprise is making
reasonable efforts. The Enterprise may
face successive reclassifications for
failure to make such efforts after a
reasonable period.

As isnoted in §1777.23(h)(2), a
capital plan that has received an
approval order by OFHEO shall be
deemed an order under the 1992 Act for
enforcement purposes, and an
Enterprise in any capital classification,
its executive officers, and directors may
be subject to action by OFHEO under 12
U.S.C. 4631, 4632, and 4636 and 12 CFR
part 1780 for failure to comply with an
approved plan. In its comments, Fannie
Mae objects to such characterization.
Fannie Mae asserts that the terms of an
approved capital plan are not
enforceable under OFHEQ’s cease and
desist authority or civil money
penalties, and that such an action by
OFHEO would exceed its authority
under the 1992 Act.

OFHEO disagrees and is adopting
§1777.23(h)(2) without change. Fannie
Mae improperly infers that the only
“orders” susceptible to enforcement
action under these statutes are OFHEO
determinations that are designated as
“orders” by the 1992 Act itself.
However, the 1992 Act does not
designate any particular OFHEO
determination with respect to an
Enterprise or its directors or executive
officers as an “‘order,” thereby begging
the question under Fannie Mae’s
reasoning as to what would constitute
an “‘order” for purposes of sections
4631, 4632, and 4636. While the 1992
Act describes OFHEQ’s decisions under
sections 4631, 4632, and 4636 as
“orders,” to argue that these are the
exclusive “orders” to which such
sections refer is not convincing. It
would be circular to interpret these
sections to mean that the only order the
violation of which is redressable by a
cease and desist order is another cease
and desist order or an order imposing
civil money penalties. While
circumstances may occur in which a
regulatory agency that is faced with
noncompliance with a formal
enforcement order may appropriately
resort to further administrative
enforcement action, more often a
judicial enforcement of the enforcement
order is likely to be sought. Cf. 12 U.S.C.
4635(a) (judicial actions to enforce
orders and notice issued under subtitles
B and C of the 1992 Act). Moreover, the
statutory language in section
4361(a)(3)(A) and section 4636(a)(1)
broadly refers to any order under the
1992 Act or the charter acts, without
restriction as to particular sections of
such acts.

Orders Under Section 4616

Section 1777.24 of the final rule
implements OFHEQ’s discretionary
authority under 12 U.S.C. 4616(b)(1)
through (4), to issue orders requiring a
significantly undercapitalized
Enterprise to take remedial and
corrective actions. OFHEO may fashion
such remedy or require supervisory
action as appropriate including, but not
limited to, any of the following:

¢ Limit an increase in, or require a
reduction of, any borrowings and other
types of obligations of an Enterprise,
including off-balance sheet obligations;

¢ Limit or prohibit the growth of
assets of an Enterprise or require
reduction of its assets;

* Require an Enterprise to obtain
additional capital in such form and
amount as specified by OFHEO; and

* Require an Enterprise to terminate,
reduce, or modify a program or activity
that entails excessive risk to the
Enterprise.

As indicated by § 1777.24, OFHEO
may also issue orders to an Enterprise
that has been classified as critically
undercapitalized under authority
provided by 12 U.S.C. 4617(b) through
(c).

The procedures under which such
orders may be issued are similar to the
procedures for issuance of capital
classifications, and are set out in
§§1777.24 through 1777.26. Similar to
the treatment of approved capital plans
discussed above, the provisions
contained in these orders will bind the
Enterprise until such provisions
terminate under the terms of the order
or OFHEO modifies the order, as
discussed in § 1777.26(b). As indicated
in § 1777.26(c), such orders constitute
orders under the 1992 Act, and an
Enterprise in any capital classification,
its executive officers, and directors may
be subject to administrative enforcement
action by OFHEO under 12 U.S.C. 4631,
4632, and 4636 and 12 CFR part 1780
for failure to comply with such orders.
Moreover, 12 U.S.C. 4635 provides
jurisdiction in the United States District
Court of the District of Columbia for
direct enforcement of such orders.

Administrative Exhaustion

Section 1777.27 summarizes 12 U.S.C.
4623, which provides that an Enterprise
not classified as critically
undercapitalized may seek judicial
review of OFHEO'’s final notice of its
capital classification, or a final notice of
order issued under 12 U.S.C. 4616(b)(1)
through (4). For any issue raised by such
Enterprise in connection with such
review, the Enterprise must have first
exhausted its administrative remedies,
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by presenting its objections, arguments,
and information relating to such issue
for OFHEQ’s consideration in the
Enterprise’s response to OFHEQO’s notice
of capital classification or notice of
intent to issue an order. The Enterprise’s
judicial action will not operate as a stay
of a capital classification or order by
OFHEO.

In its comments, Freddie Mac asserted
that OFHEQ'’s requirement in proposed
§1777.27(b) that the Enterprise assert its
objections concerning a classification to
OFHEO before raising them before the
D.C. Circuit would be inconsistent with
applicable judicial doctrine. OFHEO
disagrees. Section 1777.27 is consistent
with controlling judicial precedent on
exhaustion and review, and has been
adopted in the final rule without
change.

Appointment of a Conservator for a
Significantly or Critically
Undercapitalized Enterprise

Section 1777.28 addresses
appointment of a conservator for a
significantly undercapitalized or
critically undercapitalized Enterprise.28
As is described in § 1777.28(a), 12
U.S.C. 4616 empowers OFHEOQ to
appoint a conservator for a significantly
undercapitalized Enterprise, if OFHEO
determines the Enterprise’s core capital
is less than the minimum capital level
and the alternative remedies available to
OFHEO under the 1992 Act are not
satisfactory. As is described in
§1777.28(b), 12 U.S.C. 4617 requires the
Director to appoint a conservator for a
critically undercapitalized Enterprise,
unless the Director makes a written
determination, and the Secretary of the
Treasury concurs in writing, that the
appointment of a conservator is likely to
have serious adverse effects on
economic conditions of national
financial markets or on the financial
stability of the housing finance market,
and that the public interest would be
better served by taking some other
enforcement action authorized by the
1992 Act. In response to a comment,
OFHEO has revised the final version of
§1777.28(b)(2), to clarify that the
written determination described therein
is to be in support of the agency’s
determination not to appoint a
conservator.

Under 12 U.S.C. 4619(e)(2), a
conservatorship appointment under
either §1777.28(a) or 1777.28(b) is to be
terminated by OFHEO upon
determining that the Enterprise has

28 OFHEO also has authority under 12 U.S.C.
4619(a)(1) through (2) to appoint conservators on
various grounds, regardless of an Enterprise’s
capital classification.

maintained an amount of core capital
that is equal to or exceeds the minimum
capital level. OFHEO is also vested with
discretion, under 12 U.S.C. 4619(e)(1),
to terminate such a conservatorship
appointment based upon determining
that such termination is in the public
interest and may safely be
accomplished. These termination
provisions are reflected in § 1777.28(d).

Regulatory Impact

Executive Order 12866, Regulatory
Planning and Review

The final rule is not classified as a
significant rule under Executive Order
12866 because it will not result in an
annual effect on the economy of $100
million or more or a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; or have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or foreign markets.
Accordingly, no regulatory impact
assessment is required and this
proposed regulation has not been
submitted to the Office of Management
and Budget for review.

Unfunded Mandates Reform Act of 1995

This final rule does not include a
Federal mandate that could result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
one year. As a result, the final rule does
not warrant the preparation of an
assessment statement in accordance
with the Unfunded Mandates Reform
Act of 1995.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). OFHEO has
considered the impact of the final rule
under the Regulatory Flexibility Act.
The General Counsel of OFHEO certifies
that the final rule is not likely to have
a significant economic impact on a

substantial number of small business
entities because the rule only affects the
Enterprises, their executive officers, and
their directors.

Paperwork Reduction Act of 1995

This final rule contains no
information collection requirements that
require the approval of the Office of
Management and Budget pursuant to the
Paperwork Reduction Act, 44 U.S.C.
3501-3520.

List of Subjects in 12 CFR Part 1777

Administrative practice and
procedure, Capital classification,
Mortgages.

Accordingly, for the reasons set out in
the preamble, OFHEO adds part 1777 to
subchapter C of 12 CFR chapter XVII, to
read as follows:

PART 1777—PROMPT CORRECTIVE
ACTION

Sec.

1777.1 Authority, purpose, scope, and
implementation dates.

1777.2 Preservation of other authority.

1777.3 Definitions.

Subpart A—Prompt Supervisory Response

1777.10 Developments prompting
supervisory response.

1777.11 Supervisory response.

1777.12 Other supervisory action.

Subpart B—Capital Classifications and
Orders Under Section 1366 of the 1992 Act

1777.20 Capital classifications.

1777.21 Notice of capital category, and
adjustments.

1777.22 Limitation on capital distributions.

1777.23 Capital restoration plans.

1777.24 Notice of intent to issue an order.

1777.25 Response to notice.

1777.26 Final notice of order.

1777.27 Exhaustion and review.

1777.28 Appointment of conservator for a
significantly undercapitalized or
critically undercapitalized Enterprise.

Authority: 12 U.S.C. 1452(b)(2), 1456(c),
1718(c)(2), 1723a(k), 4513(a), 4513(b), 4514,
4517, 4611-4619, 4622, 4623, 4631, 4635.

§1777.1 Authority, purpose, scope, and
implementation dates.

(a) Authority. This part is issued by
the Office of Federal Housing Enterprise
Oversight (OFHEO) pursuant to sections
1313, 1371, 1372, and 1376 of the
Federal Housing Enterprises Financial
Safety and Soundness Act (1992 Act)
(12 U.S.C. 4513, 4631, 4632, and 4636).
These provisions broadly authorize
OFHEO to take such actions as are
deemed appropriate by the Director of
OFHEO to ensure that the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation (collectively, the
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Enterprises) maintain adequate capital
and operate in a safe and sound manner.
(b) Authority, purpose and scope of

subpart A. In addition to the authority
set forth in paragraph (a) of this section,
subpart A of this part is also issued
pursuant to section 1314 of the 1992 Act
(12 U.S.C. 4514), section 307(c) of the
Federal Home Loan Mortgage
Corporation Act (12 U.S.C. 1456(c)), and
section 309(k) of the Federal National
Mortgage Association Charter Act (12
U.S.C. 1723a(k)), requiring each
Enterprise to submit such reports to
OFHEO as the Director of OFHEO
determines, in his or her judgment, are
necessary to carry out the purposes of
the 1992 Act. Subpart A of this part is
also issued in reliance on section 1317
of the 1992 Act (12 U.S.C. 4517)
authorizing OFHEO to conduct
examinations of the Enterprises. The
purpose of subpart A of this part is to
set forth a framework of early
intervention supervisory measures,
other than formal enforcement actions,
that OFHEO may take to address
emerging developments that merit
supervisory review to ensure they do
not pose a current or future threat to the
safety and soundness of an Enterprise.
OFHEQO'’s initiation of procedures under
subpart A does not necessarily indicate
that any unsound condition exists. The
supervisory responses enumerated in
§1777.11 do not constitute orders under
the 1992 Act for purposes of sections
1371 and 1376 thereof (12 U.S.C. 4631
and 4636).

(c) Authority, purpose, and scope of
subpart B. In addition to the authority
set forth in paragraph (a) of this section,
subpart B of this part is also issued
pursuant to subtitle B of the 1992 Act
(12 U.S.C. 4611 through 4623), section
303(b)(2) of the Federal Home Loan
Mortgage Corporation Act (12 U.S.C.
1452(b)(2)), and section 303(c)(2) of the
Federal National Mortgage Association
Charter Act (12 U.S.C. 1718(c)(2)). These
provisions authorize OFHEO to
administer certain capital requirements
for the Enterprises, to classify the
capital of the Enterprises based on
capital levels specified in the 1992 Act,
and, in appropriate circumstances, to
exercise discretion to reclassify an
Enterprise into a lower capital category.
Under these provisions, there are also
automatic consequences for an
Enterprise that is not classified as
adequately capitalized, as well as
discretionary authority for OFHEO to
require an Enterprise to take remedial
actions. Subpart B implements the
provisions of sections 1364 through
1368, 1369(b) through (e), 1369C, and
1369D of the 1992 Act as they apply to
the Enterprises (12 U.S.C. 4614 through

4618, 4619(b) through (e), 4622 and
4623). The principal purposes of
subpart B are to identify the capital
measures and capital levels that OFHEO
uses in determining the capital
classification of an Enterprise; to set out
the procedures OFHEO uses in
determining such capital classifications;
to establish procedures for submission
and review of capital restoration plans
of an Enterprise that is not classified as
adequately capitalized; and to establish
procedures under which OFHEO issues
orders pursuant to section 1366(b)(1)
through (4) of the 1992 Act (12 U.S.C.
4616(b)(1) through (4)).

(d) Effective dates of capital
classifications. Section 1364 of the 1992
Act (12 U.S.C. 4614(d)) directs OFHEO
to determine capital classifications for
the Enterprises by reference to two
capital standards, consisting of the
minimum or critical capital level on the
one hand, and the risk-based capital
level on the other. Section 1364(d) of
the 1992 Act (12 U.S.C. 4614(d))
excludes consideration of whether the
Enterprises meet the risk-based capital
level in determining capital
classifications or reclassifications under
1364, until one year after the effective
date of OFHEQ's regulation
implementing OFHEQO’s risk-based
capital test (issued under section
1361(e) of the 1992 Act (12 U.S.C.
4611(e)), until such time, section
1364(d) provides that an Enterprise is to
be classified as adequately capitalized
so long as it meets the minimum capital
level. Subpart B contains a currently
effective set of capital classifications
omitting consideration of the risk-based
capital level, as well as another set of
capital classifications which will take
effect, and displace the current set of
capital classifications, on September 13,
2002 that is, one year after the effective
date of OFHEQ's risk-based capital rule
published at 66 FR 47730, September
13, 2001.

§1777.2 Preservation of other authority.

(a) Supervisory standards.
Notwithstanding the existence of
procedures in § 1777.10 for the Director
of OFHEO to designate certain
developments for supervisory response
under subpart A of this part, nothing in
this part in any way limits the authority
of OFHEO otherwise to take such
actions with respect to any issue as is
deemed appropriate by the Director of
OFHEO to ensure that the Enterprises
maintain adequate capital, operate in a
safe and sound manner, and comply
with the 1992 Act and regulations,
orders, and agreements thereunder.

(b) Capital floor. Classification of an
Enterprise as adequately capitalized in

accordance with subtitle B of the 1992
Act and subpart B of this part indicates
that the Enterprise meets the capital
levels under sections 1361 and 1362 of
the 1992 Act (12 U.S.C. 4611 and 4612)
and regulations promulgated thereunder
as of the times specified in the
classification determination. Nothing in
subpart B of this part or subtitle B of the
1992 Act limits OFHEQ’s authority
otherwise to address circumstances that
would require additional capital
through regulations, orders, notices,
guidance, or other actions.

(c) Form of supervisory action or
response. In addition to the supervisory
responses contemplated under subpart
A of this part, and the authority to
classify and reclassify the Enterprises, to
issue orders, and to appoint
conservators under subpart B of this
part, the 1992 Act grants OFHEO broad
discretion to take such other
supervisory actions as may be deemed
by OFHEO to be appropriate, including
issuing temporary and permanent cease
and desist orders, imposing civil money
penalties, appointing a conservator
under section 1369(a)(1) through (2) of
the 1992 Act (12 U.S.C. 4619(a)(1)
through (2)), entering into a written
agreement the violation of which is
actionable through enforcement
proceedings, or entering into any other
formal or informal agreement with an
Enterprise. Neither the 1992 Act nor this
part in any way limit OFHEQ’s
discretion over the selection of the type
of these actions, and the selection of one
type of action under this part or under
these other statutory authorities, or a
combination thereof, does not foreclose
OFHEO from pursuing any other action.

§1777.3 Definitions.

For purposes of this part, the
following definitions will apply:
1992 Act means the Federaﬁ Housing

Enterprises Financial Safety and
Soundness Act, 12 U.S.C. 4501 et seq.

Affiliate means an entity that controls
an Enterprise, is controlled by an
Enterprise, or is under common control
with an Enterprise.

Capital distribution means:

(1) Any dividend or other distribution
in cash or in kind made with respect to
any shares of, or other ownership
interest in, an Enterprise, except a
dividend consisting only of shares of the
Enterprise; and

(2) Any payment made by an
Enterprise to repurchase, redeem, retire,
or otherwise acquire any of its shares or
other ownership interests, including any
extension of credit made to finance an
acquisition by the Enterprise of such
shares or other ownership interests,
except to the extent the Enterprise
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makes a payment to repurchase its
shares for the purpose of fulfilling an
obligation of the Enterprise under an
employee stock ownership plan that is
qualified under section 401 of the
Internal Revenue Code of 1986 (26
U.S.C. 401 et seq.) or any substantially
equivalent plan as determined by the
Director of OFHEO in writing in
advance.

Core capital has the same meaning as
provided in 12 CFR 1750.2.

Critical capital level means the
amount of core capital that is equal to
the sum of one half of the amount
determined under 12 CFR 1750.4(a)(1)
and five-ninths of the amounts
determined under 12 CFR 1750.4(a)(2)
through 1750.4(a)(7).

Enterprise means the Federal National
Mortgage Association and any affiliate
thereof, and the Federal Home Loan
Mortgage Corporation and any affiliate
thereof.

Minimum capital level means the
minimum amount of core capital
specified for an Enterprise pursuant to
section 1362 of the 1992 Act (12 U.S.C.
4612), as determined under 12 CFR
1750.4.

OFHEO means the Office of Federal
Housing Enterprise Oversight.

Risk-based capital level means the
amount of total capital specified for an
Enterprise pursuant to section 1361 of
the 1992 Act (12 U.S.C. 4611), as
determined under OFHEQ’s regulations
implementing section 1361.

Total capital has the same meaning as
provided at 12 CFR 1750.11(n).

Subpart A—Prompt Supervisory
Response

§1777.10 Developments prompting
supervisory response.

In the event of any of the following
developments, OFHEO shall undertake
one of the supervisory responses
enumerated in §1777.11, or a
combination thereof:

(a) OFHEQ’s national House Price
Index (HPI) for the most recent quarter
is more than two percent less than the
national HPI four quarters previously, or
for any Census Division or Divisions in
which are located properties securing
more than 25 percent of single-family
mortgages owned or securing securities
guaranteed by an enterprise, the HPI for
the most recent quarter for such
Division or Divisions is more than five
percent less than the HPI for that
Division or Divisions four quarters
previously;

(b) An Enterprise’s publicly reported
net income for the most recent calendar
quarter is less than one-half of its
average quarterly net income for any

four-quarter period during the prior
eight quarters;

(c) An Enterprise’s publicly reported
net interest margin (NIM) for the most
recent quarter is less than one-half of its
average NIM for any four-quarter period
during the prior eight quarters;

(d) For single-family mortgage loans
owned or securities by an Enterprise
that are delinquent ninety days or more
or in foreclosure, the proportion of such
loans in the most recent quarter has
increased more than one percentage
point compared to the lowest proportion
of such loans in any of the prior four
quarters; or

(e) Any other development, including
conduct of an activity by an Enterprise,
that OFHEO determines in its discretion
presents a risk to the safety and
soundness of the Enterprise or a
possible violation of applicable law,
regulation, or order.

§1777.11 Supervisory response.

(a) Level I supervisory response—(1)
Supervisory letter. Not later than five
business days after OFHEO determines
that a development enumerated in
§1777.10 has transpired, OFHEO shall
deliver a supervisory letter alerting the
chief executive officer or the board of
directors of the Enterprise to OFHEQO’s
determination.

(2) Contents of supervisory letter. The
supervisory letter shall notify the
Enterprise that, pursuant to this subpart,
OFHEO is commencing review of a
potentially adverse development. As is
appropriate under the particular
circumstances and the nature of the
potentially adverse development, the
letter may direct the Enterprise to
undertake one or more of the following
actions, as of such time as OFHEO
directs:

(i) Provide OFHEO with any relevant
information known to the Enterprise
about the potentially adverse
development, in such format as OFHEO
directs;

(ii) Respond to specific questions and
concerns that OFHEO poses about the
potentially adverse development; and

(iii) Take appropriate action.

(3) Review; further action. Based on
the Enterprise’s response to the
supervisory letter and consideration of
other relevant factors, OFHEO shall
promptly determine whether the Level I
supervisory response is adequate to
resolve any supervisory issues
implicated by the potentially adverse
development, or whether additional
supervisory response under this section
is warranted.

(4) Sequence of supervisory responses.
The Level II through Level IV
supervisory responses in paragraphs (b)

through (d) of this section may be
carried out in any sequence, including
simultaneous performance of two or
more such responses. OFHEO may also
carry out one or more such responses
simultaneously with a Level I
supervisory response pursuant to this
paragraph (a).

(b) Level II supervisory response—(1)
Special review. In addition to any other
supervisory response described in this
section, OFHEO may conduct a special
review of an Enterprise in order to
assess the impact of the potentially
adverse development on the Enterprise.

(2) Review; further action. Based on
the results of the special review and
consideration of other factors deemed
by OFHEO to be relevant, OFHEO shall
promptly determine whether additional
supervisory response under this section
is warranted.

(c) Level III supervisory response—(1)
Action plan. In addition to any other
supervisory response described in this
section, OFHEO may direct the
Enterprise to prepare and submit an
action plan to OFHEQ, in such format
and at such time as OFHEQ directs.

(2) Contents of action plan. Such
action plan shall include, subject to
additional direction by OFHEO, the
following:

(i) In the case of any potentially
adverse development arising from
conditions or practices internal to the
Enterprise, any relevant information
known to the Enterprise about the
circumstances that led to the potentially
adverse development;

(ii) An assessment of likely
consequences that the potentially
adverse development may have for the
Enterprise; and

(iii) The proposed course of action the
Enterprise will undertake in response to
the potentially adverse development,
including an explanation as to why such
approach is preferred to any other
alternative actions by the Enterprise and
how such approach will address the
concerns of OFHEO.

(3) Review; further action. If OFHEO
in its discretion determines that the
information, assessment, or proposed
course of action contained in the action
plan is incomplete or inadequate,
OFHEO shall promptly direct the
Enterprise to correct such deficiencies
to the extent OFHEO determines such
corrections will aid in resolving
supervisory issues implicated by the
potentially adverse development, and
will promptly determine whether
additional supervisory response under
this section is warranted.

(d) Level IV supervisory response—(1)
Notice to show cause. In addition to any
other supervisory response described in
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this section, OFHEO may issue written
notice to the chief executive officer or
the board of directors of the Enterprise
directing the Enterprise to show cause,
on or before the date specified in the
notice, why OFHEO should not issue
one or more of the following:

(i) A notice of charges to the
Enterprise under section 1371 of the
1992 Act (12 U.S.C. 4631) and the
procedures in 12 CFR part 1780
commencing an action to order the
Enterprise to cease and desist conduct,
conditions, or violations specified in the
notice to show cause;

(ii) A temporary order to the
Enterprise under section 1372 of the
1992 Act (12 U.S.C. 4632) and the
procedures in 12 CFR part 1780 to cease
and desist from, and take affirmative
actions to prevent or remedy harm from,
conduct, conditions, or violations
specified in the notice to show cause;

(iii) A notice of charges under section
1376 of the 1992 Act (12 U.S.C. 4636)
and the procedures in 12 CFR part 1780
commencing imposition of a civil
money penalty against the Enterprise; or

(iv) A notice of discretionary
reclassification of the Enterprise’s
capital classification under section
1364(b) of the 1992 Act (12 U.S.C.
4614(b)) and subpart B of this part.

(2) Review; further action. Based on
the Enterprise’s response to the notice to
show cause and consideration of other
relevant factors, OFHEO shall promptly
determine whether to commence the
actions described in the notice, and
whether additional supervisory
response under this section is
warranted.

§1777.12 Other supervisory action.
Notwithstanding the pendency or
completion of one or more supervisory
responses described in § 1777.11,
OFHEO may at any time undertake
additional supervisory steps and actions
in the form of any informal or formal
supervisory tool available to OFHEO
under the 1992 Act, including, but not
limited to, issuing guidance or
directives under section 1313 (12 U.S.C.
4513), requiring reports under section
1314 (12 U.S.C. 4514), conducting other
examinations under section 1317 (12
U.S.C. 4517), issuing discretionary
reclassification under section 1364 (12
U.S.C. 4614), initiating discretionary
action under section 1366(b) (12 U.S.C.
4616(b)), appointing a conservator
under section 1369(a) (12 U.S.C.
4619(a)), or initiating administrative
enforcement action under sections 1371,
1372, and 1376 (12 U.S.C. 4631, 4632
and 4636). In addition, OFHEO may
take any such steps or actions with
respect to an Enterprise that fails to

make a submission or comply with a
directive as required by §1777.11, or to
address an Enterprise’s failure to
implement an appropriate action in
response to a supervisory letter or under
an action plan under §1777.11.

Subpart B—Capital Classifications and
Orders Under Section 1366 of the 1992
Act

§1777.20 Capital classifications.

(a) Capital classifications after the
effective date of section 1365 of the 1992
Act. The capital classification of an
Enterprise for purposes of subpart B of
this part is as follows:

(1) Adequately capitalized. Except as
otherwise provided under paragraph
(a)(5) of this section, an Enterprise will
be classified as adequately capitalized if
the Enterprise:

(i) As of the date specified in the
notice of proposed capital classification,
holds total capital equaling or exceeding
the risk-based capital level; and

(ii) As of the date specified in the
notice of proposed capital classification,
holds core capital equaling or exceeding
the minimum capital level.

(2) Undercapitalized. Except as
otherwise provided under paragraph
(a)(5) of this section or § 1777.23(c) or
§1777.23(h), an Enterprise will be
classified as undercapitalized if the
Enterprise:

(i) As of the date specified in the
notice of proposed capital classification,
holds total capital less than the risk-
based capital level; and

(ii) As of the date specified in the
notice of proposed capital classification,
holds core capital equaling or exceeding
the minimum capital level.

(3) Significantly undercapitalized.
Except as otherwise provided under
paragraph (a)(5) of this section or
§1777.23(c) or §1777.23(h), an
Enterprise will be classified as
significantly undercapitalized if the
Enterprise:

(i) As of the date specified in the
notice of proposed capital classification,
holds core capital less than the
minimum capital level; and

(ii) As of the date specified in the
notice of proposed capital classification,
holds core capital equaling or exceeding
the critical capital level.

(4) Critically undercapitalized. An
Enterprise will be classified as critically
undercapitalized if, as of the date
specified in the notice of proposed
capital classification, the Enterprise
holds core capital less than the critical
capital level.

(5) Discretionary reclassification—
determination to reclassify. If OFHEO
determines in writing that an Enterprise

is engaging in action or inaction
(including a failure to respond
appropriately to changes in
circumstances or unforeseen events)
that could result in a rapid depletion of
core capital, or that the value of
property subject to mortgages held or
securitized by the Enterprise has
decreased significantly, or that
reclassification is otherwise deemed
necessary to ensure that the Enterprise
holds adequate capital and operates
safely, OFHEO may reclassify the
Enterprise as:

(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized;

(ii) Significantly undercapitalized if
the Enterprise is otherwise classified as
undercapitalized; or

(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.

(b) Duration of reclassification;
successive reclassifications. (1) A
reclassification of an Enterprise based
on action, inaction, or conditions under
paragraph (a)(5) or (c)(5) of this section
shall be considered in the determination
of each subsequent capital classification
of the Enterprise, and shall only cease
being considered in the determination
of the Enterprise’s capital classification
after OFHEO determines that the action,
inaction or condition upon which the
reclassification was based has ceased or
been eliminated and remedied to
OFHEOQ’s satisfaction.

(2) If the action, inaction, or condition
upon which a reclassification was based
under paragraph (a)(5) or (c)(5) of this
section has not ceased or been
eliminated and remedied to OFHEQO’s
satisfaction within such reasonable time
as is determined by OFHEO to be
appropriate, OFHEO may consider such
failure to be the basis for additional
reclassification under such paragraph
(a)(5) or (c)(5) of this section into a
lower capital classification.

(c) Capital classifications before the
effective date of section 1365 of the 1992
Act. Notwithstanding paragraph (a) of
this section, until September 13, 2002,
the capital classification of an
Enterprise for purposes of subpart B of
this part is as follows:

(1) Adequately capitalized. Except as
otherwise provided in paragraph (c)(5)
of this section, an Enterprise will be
classified as adequately capitalized if
the Enterprise, as of the date specified
in the notice of proposed capital
classification, holds core capital
equaling or exceeding the minimum
capital level.

(2) Undercapitalized. An Enterprise
will be classified as undercapitalized if
the Enterprise:
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(i) As of the date specified in the
notice of proposed capital classification,
holds core capital equaling or exceeding
the minimum capital level; and

(ii) Is reclassified as undercapitalized
by OFHEO under paragraph (c)(5) of this
section.

(3) Significantly undercapitalized.
Except as otherwise provided under
paragraph (c)(5) of this section or
§1777.23(c) or §1777.23(h), an
Enterprise will be classified as
significantly undercapitalized if the
Enterprise:

(i) As of the date specified in the
notice of proposed capital classification,
held core capital less than the minimum
capital level; and

(ii) As of the date specified in the
notice of proposed capital classification,
held core capital equaling or exceeding
the critical capital level.

(4) Critically undercapitalized. An
Enterprise will be classified as critically
undercapitalized if, as of the date
specified in the notice of proposed
capital classification, the Enterprise
held core capital less than the critical
capital level.

(5) Discretionary reclassification. If
OFHEO determines in writing that an
Enterprise is engaging in action or
inaction (including a failure to respond
appropriately to changes in
circumstances or unforeseen events)
that could result a rapid depletion of
core capital, or that the value of the
property subject to mortgages held or
securitized by the Enterprise has
decreased significantly or that
reclassification is deemed necessary to
ensure that the Enterprise holds
adequate capital and operates safely,
OFHEO may reclassify the Enterprise as:

(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized:

(ii) Significantly undercapitalized if
the Enterprise is otherwise classified as
undercapitalized; or

(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.

(d) Prior approvals. In making a
determination to reclassify an Enterprise
under paragraph (a)(5) or (c)(5) of this
section, OFHEO will not base its
decision to reclassify solely on action or
inaction that previously was given
specific approval by the Director of
OFHEO in connection with the
Director’s approval of the Enterprise’s
capital restoration plan under section
1369C of the 1992 Act (12 U.S.C. 4622),
or of a written agreement with the
Enterprise that is enforceable in
accordance with section 1371 of the
1992 Act.

§1777.21 Notice of capital category, and
adjustments.

(a) Notice of capital classification.
OFHEO will classify each Enterprise
according to the capital classifications
in §1777.20(a) or § 1777.20(c) on at least
a quarterly basis. OFHEO may classify
an Enterprise according to the capital
classifications in § 1777.20(a) or
§1777.20(c), or reclassify an Enterprise
as set out in §1777.20(a)(5),
§1777.20(c)(5), §1777.23(c), or
§1777.23(h), at such other times as
OFHEO deems appropriate.

(1) Notice of proposed capital
classification.—(i) Before OFHEO
classifies or reclassifies an Enterprise,
OFHEO will provide the Enterprise with
written notice containing the proposed
capital classification, the information
upon which the proposed classification
is based, and the reason for the
proposed classification.

(i) Notices proposing to classify or
reclassify an Enterprise as
undercapitalized or significantly
undercapitalized may be combined with
a notice that OFHEO may further
reclassify the Enterprise under
§1777.23(c), without additional notice.

(iii) Notices proposing to classify or
reclassify an Enterprise as significantly
undercapitalized or critically
undercapitalized may be combined with
a notice under § 1777.24 that OFHEO
intends to issue an order under section
1366 of the 1992 Act (12 U.S.C. 4616).

(iv) Notices proposing to classify an
Enterprise as undercapitalized or
significantly undercapitalized may be
combined with a notice proposing to
simultaneously reclassify the Enterprise
under §1777.20(a)(5) or §1777.20(c)(5).

(2) Response by the Enterprise. The
Enterprise may submit a response to
OFHEO containing information for
OFHEQ'’s consideration in classifying or
reclassifying the Enterprise.

(i) The Enterprise may, within thirty
calendar days from receipt of a notice of
proposed capital classification, submit a
response to OFHEQO, unless OFHEO
determines the condition of the
Enterprise requires a shorter period or
the Enterprise consents to a shorter
period.

(ii) The Enterprise’s response period
may be extended for up to an additional
thirty calendar days if OFHEO
determines there is good cause for such
extension.

(iii) The Enterprise’s failure to submit
a response during the response period
(as extended or shortened, if applicable)
shall waive any right of the Enterprise
to comment on or object to the proposed
capital classification.

(3) Classification determination and
written notice of capital classification.

After the Enterprise has submitted its
response under paragraph (a)(2) of this
section or the response period (as
extended or shortened, if applicable)
has expired, whichever occurs first,
OFHEO will make its determination of
the Enterprise’s capital classification,
taking into consideration such relevant
information as is provided by the
Enterprise in its response, if any, under
paragraph (a)(2) of this section. OFHEO
will provide the Enterprise with a
written notice of capital classification,
which shall include a description of the
basis for OFHEQO’s determination.

(4) Timing. OFHEO may, in its
discretion, issue a notice of proposed
capital classification to an Enterprise at
any time. If a notice of proposed
classification is pending (under the
process set out in paragraphs (a)(1)
through (3) of this section) at that time,
OFHEO may, in its discretion, specify
whether the subsequent notice of
proposed capital classification
supersedes the pending notice.

Fb) Developments warranting possible
change to capital classification—(1)
Notice to OFHEO. An Enterprise shall
promptly provide OFHEO with written
notice of any material development that
would result in the Enterprise’s core or
total capital to fall to a point causing the
Enterprise to be placed in a lower
capital classification than the capital
classification assigned to the Enterprise
in its most recent notice of capital
classification from OFHEO, or than is
proposed to be assigned in the
Enterprise’s most recent notice of
proposed capital classification from
OFHEO. The Enterprise shall deliver
such notice to OFHEO no later than ten
calendar days after the Enterprise
becomes aware of such development.

(2) OFHEQ, in its discretion, will
determine whether to issue a new notice
of proposed capital classification under
paragraph (a) of this section, based on
OFHEQ’s review of the notice under
paragraph (b)(1) of this section from the
Enterprise and any other information
deemed relevant by OFHEO.

§1777.22 Limitation on capital
distributions.

(a) Capital distributions in general.
An Enterprise shall make no capital
distribution that would decrease the
total capital of the Enterprise to an
amount less than the risk-based capital
level or the core capital of the Enterprise
to an amount less than the minimum
capital level without the prior written
approval of OFHEQ.

(b) Capital distributions by an
Enterprise that is not adequately
capitalized—(1) Prohibited
distributions. An Enterprise that is not
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classified as adequately capitalized shall
make no capital distribution that would
result in the Enterprise being classified
into a lower capital classification than
the one to which it is classified at the
time of such distribution.

(2) Restricted distributions. An
Enterprise classified as significantly or
critically undercapitalized shall make
no capital distribution without the prior
written approval of OFHEO. OFHEO
may grant a request for such a capital
distribution only if OFHEO determines,
in its discretion, that the distribution:

(i) Will enhance the ability of the
Enterprise to meet the risk-based capital
level and the minimum capital level
promptly;

(ii) Will contribute to the long-term
financial safety and soundness of the
Enterprise; or

(iii) Is otherwise in the public interest.

§1777.23 Capital restoration plans.

(a) Schedule for filing plans—(1) In
general. An Enterprise shall file a
capital restoration plan in writing with
OFHEO within ten days of receiving a
notice of capital classification under
§ 1777.21(a)(3) stating that the
Enterprise is classified as
undercapitalized, significantly
undercapitalized, or critically
undercapitalized, unless OFHEO in its
discretion determines an extension of
the ten-day period is necessary and
provides the Enterprise with written
notice of the date the plan is due.

(2) Successive capital classifications.
Notwithstanding paragraph (a)(1) of this
section, an Enterprise that has already
submitted and is operating under a
capital restoration plan approved by
OFHEO under this part is not required
to submit an additional capital
restoration plan based on a subsequent
notice of capital classification, unless
OFHEO notifies the Enterprise that it
must submit a new or amended capital
restoration plan. An Enterprise that
receives such a notice to submit a new
or amended capital restoration plan
shall file in writing with OFHEO a
complete plan that is responsive to the
terms of and within the deadline
specified in such notice.

(b) Contents of capital restoration
plan. (1) The capital restoration plan
submitted under paragraph (a)(1) or (2)
of this section shall:

(i) Specify the level of capital the
Enterprise will achieve and maintain;

(ii) Describe the actions that the
Enterprise will take to become classified
as adequately capitalized;

(iii) Establish a schedule for
completing the actions set forth in the
plan;

(iv) Specity the types and levels of
activities (including existing and new
programs) in which the Enterprise will
engage during the term of the plan;

(v) Describe the actions that the
Enterprise will take to comply with any
mandatory or discretionary
requirements to be imposed under
Subtitle B of the 1992 Act (12 U.S.C.
4611 through 4623) or subpart B of this
part;

(vi) To the extent the Enterprise is
required to submit or revise a capital
restoration plan as the result of a
reclassification of the Enterprise under
§1777.20(a)(5) or § 1777.20(c)(5),
describe the steps the Enterprise will
take to cease or eliminate and remedy
the action, inaction, or conditions that
caused the reclassification; and

(vii) Provide any other information or
discuss any other issues as instructed by
OFHEO.

(2) The plan shall include a
declaration by the chief executive
officer, treasurer, or other officer
designated by the Board of Directors of
the Enterprise to make such declaration,
that the material contained in the plan
is true and correct to the best of such
officer’s knowledge and belief.

(c) Failure to submit—(1) Failure to
submit; submission of unacceptable
plan. If, upon the expiration of the
period provided in paragraph (a)(1) or
(2) of this section for an Enterprise to
submit a capital restoration plan, an
Enterprise fails to comply with the
requirement to file a complete capital
restoration plan, or if the capital
restoration plan is disapproved after
review under paragraph (d) of this
section, OFHEO may, in accordance
with §1777.21(a)(1)(ii) without
additional notice, reclassify the
Enterprise:

(i) As significantly undercapitalized if
it is otherwise classified as
undercapitalized; or

(ii) As critically undercapitalized if it
is otherwise classified as significantly
undercapitalized.

(2) Duration of reclassification. An
Enterprise’s failure to submit an
approved capital restoration plan as
described in paragraph (c)(1) of this
section shall continue to be grounds for
reclassification at each subsequent
capital classification of the Enterprise,
and shall only cease being considered
grounds for reclassification after the
Enterprise files a capital restoration plan
that receives OFHEQ’s approval under
paragraph (d) of this section.

(3) Successive reclassifications. If an
Enterprise has not remedied its failure
to file a complete capital restoration
plan or an acceptable capital restoration
plan within such period as is

determined by OFHEO to be
appropriate, OFHEO may consider such
failure to be the basis for additional
reclassification under paragraph (c)(1) of
this section into a lower capital
classification. Such reclassification may
be made without additional notice in
accordance with §1777.21(a)(1)(ii).

(d) Order approving or disapproving
plan. Not later than thirty calendar days
after receipt of the Enterprise’s complete
or amended capital restoration plan
under this section (subject to extension
upon written notice to the Enterprise for
an additional thirty calendar days as
OFHEO deems necessary), OFHEO shall
issue an order to the Enterprise
approving or disapproving the plan. An
order disapproving a plan shall include
the reasons therefore.

(e) Resubmission. An Enterprise that
receives an order disapproving its
capital restoration plan shall submit an
amended capital plan acceptable to
OFHEO within thirty calendar days of
the date of such order, or a longer
period if OFHEO determines an
extension is in the public interest.

(f) Amendment. An Enterprise that
has received an order approving its
capital restoration plan may amend the
capital restoration plan only after
written notice to OFHEO and OFHEQ’s
written approval of the modification.
Pending OFHEQ'’s review and approval
of the amendment in OFHEQO’s
discretion, the Enterprise shall continue
to implement the capital restoration
plan under the original approval order.

(g) Termination—(1) Termination
under the terms of the plan. An
Enterprise that has received an order
approving its capital restoration plan
remains bound by each of its obligations
under the plan until each such
obligation terminates under express
terms of the plan itself identifying a
date, event, or condition upon which
such obligation shall terminate.

(2) Termination orders. To the extent
the plan does not include such express
terms for any obligation thereunder, the
Enterprise’s obligation continues until
OFHEO issues an order terminating
such obligation under the plan. The
Enterprise may also submit a written
request to OFHEO seeking termination
of such obligations. OFHEO will
approve termination of such obligation
to the extent that OFHEO determines, in
its discretion, that the obligation’s
purpose under the plan has been
fulfilled and that termination of the
obligation is consistent with the overall
safety and soundness of the Enterprise.

(h) Implementation—(1) An
Enterprise that has received an order
approving its capital restoration plan is
required to implement the plan.
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(i) If OFHEOQ determines, in its
discretion, that an Enterprise has failed
to make, in good faith, reasonable efforts
necessary to comply with the capital
restoration plan and fulfill the schedule
thereunder, OFHEO may reclassify the
Enterprise:

(A) As significantly undercapitalized
if it is otherwise classified as
undercapitalized; or

(B) As critically undercapitalized if it
is otherwise classified as significantly
undercapitalized.

(ii) Duration of reclassification. An
Enterprise’s failure to implement an
approved capital restoration plan as
described in paragraph (h)(1)(i) of this
section shall continue to be grounds for
reclassification at each subsequent
capital classification of the Enterprise,
and shall only cease being considered
grounds for reclassification after OFHEO
determines, in its discretion, that the
Enterprise is making such efforts as are
reasonably necessary to comply with the
capital restoration plan and fulfill the
schedule thereunder.

(iii) Successive reclassifications. If an
Enterprise has not remedied its failure
to implement an approved capital
restoration plan within such period as is
determined by OFHEO to be
appropriate, OFHEO may consider such
failure to be the basis for additional
reclassification under paragraph (h)(1)(i)
of this section into a lower capital
classification.

(2) Administrative enforcement
action. A capital plan that has received
an approval order from OFHEO under
this section shall constitute an order
under the 1992 Act. An Enterprise,
regardless of its capital classification, as
well as its executive officers, and
directors may be subject to action by
OFHEO under sections 1371, 1372, and
1376 of the 1992 Act (12 U.S.C. 4631,
4632, and 4636) and 12 CFR part 1780
for failure to comply with such plan.

§1777.24 Notice of intent to issue an
order.

(a) Orders under section 1366 of the
1992 Act (12 U.S.C. 4616). In addition
to any other action taken under this
part, part 1780 of this chapter, or any
other applicable authority, OFHEO may,
in its discretion, issue an order to an
Enterprise that is classified as
significantly undercapitalized or
critically undercapitalized, or is in
conservatorship, directing the
Enterprise to take one or more of the
following actions:

(1) Limit any increase in, or reduce,

any obligations of the Enterprise,
including off-balance sheet obligations;

(2) Limit or eliminate growth of the
Enterprise’s assets or reduce the amount
of the Enterprise’s assets;

(3) Acquire new capital, in such form
and amount as determined by OFHEO;
or

(4) Terminate, reduce, or modify any
activity of the Enterprise that OFHEO
determines creates excessive risk to the
Enterprise.

(b) Notice of intent to issue an order.
Before OFHEO issues an order to an
Enterprise pursuant to section 1366 of
the 1992 Act (12 U.S.C. 4616), OFHEO
will provide the Enterprise with written
notice containing the proposed order.

(c) Contents of notice. A notice of
intent to issue an order under this
subpart shall include:

(1) A statement of the Enterprise’s
capital classification and its minimum
capital level or critical capital level, and
its risk-based capital level;

(2) A description of the restrictions,
prohibitions, or affirmative actions that
OFHEOQ proposes to impose or require;
and

(3) The proposed date when such
restrictions or prohibitions would
become effective or the proposed date
for the commencement and/or
completion of the affirmative actions.

§1777.25 Response to notice.

(a) Content of response. The
Enterprise may submit a response to
OFHEO containing information for
OFHEOQ’s consideration in connection
with the proposed order. The response
should include, but is in no way limited
to, the following:

(1) Any relevant information,
mitigating circumstances,
documentation, or other information the
Enterprise wishes OFHEO to consider in
support of the Enterprise’s position
regarding the proposed order; and

(2) Any recommended modification to
the proposed order, and justification
thereof.

(b) Time to respond. The Enterprise
may, within thirty calendar days after
receipt of the notice of proposed order,
submit a response to OFHEQO, unless
OFHEO determines a shorter period to
be appropriate or the Enterprise
consents to a shorter period. OFHEO
may extend the Enterprise’s response
period for up to an additional thirty
calendar days if OFHEO determines, in
its discretion, that there is good cause
for such extension.

(c) Waiver and consent. The
Enterprise’s failure to submit a response
during the response period (as extended
or shortened, if applicable) shall waive
any right of the Enterprise to comment
on or object to the proposed order.

§1777.26 Final notice of order.

(a) Determination and notice. After
the Enterprise has submitted its
response under § 1777.25 or the
response period (as extended or
shortened, if applicable) has expired,
whichever occurs first, OFHEO will
determine, in its discretion, whether to
take into consideration such relevant
information as is provided by the
Enterprise in its response, if any, under
§ 1777.25. OFHEO will provide the
Enterprise with a written final notice of
any order issued by OFHEO under this
subpart, which is to include a
description of the basis for OFHEO’s
determination.

(b) Termination or modification. An
Enterprise that has received an order
under paragraph (a) of this section
remains subject to each provision of the
order until each such provision
terminates under the express terms of
the order. The Enterprise may submit a
written request to OFHEO seeking
modification or termination of one or
more provisions of the order. Pending
OFHEQ’s review and approval, in
OFHEO'’s discretion of the Enterprise’s
request, the Enterprise shall remain
subject to the provisions of the order.

(c) Enforcement of order—(1) Judicial
enforcement. An order issued under
paragraph (a) of this section is an order
for purposes of section 1375 of the 1992
Act (12 U.S.C. 4635). An Enterprise in
any capital classification may be subject
to enforcement of such order in the
United States District Court for the
District of Columbia pursuant to such
section.

(2) Administrative enforcement. An
order issued under paragraph (a) of this
section constitutes an order under the
1992 Act. An Enterprise, regardless of
its capital classification, as well as its
executive officers and directors may be
subject to action by OFHEO under
sections 1371, 1372, and 1376 of the
1992 Act (12 U.S.C. 4631, 4632, and
4636) and 12 CFR part 1780 for failure
to comply with such order.

§1777.27 Exhaustion and review.

(a) Judicial review—(1) Review of
certain actions. An Enterprise that is not
classified as critically undercapitalized
may seek judicial review of a final
notice of capital classification issued
pursuant to § 1777.21(a)(3) or a final
notice of order issued pursuant to
§1777.26(a) in accordance with section
1369D of the 1992 Act (12 U.S.C. 4623)

(2) Other review barred. Except as set
out in paragraph (a)(1) of this section, or
review of conservatorship appointments
to the limited extent provided in section
1369(b) of the 1992 Act (12 U.S.C.
4619(b)) and §1777.28(c), no court shall
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have jurisdiction to affect, by injunction
or otherwise, the issuance or
effectiveness of a capital classification
or any other action of OFHEO pursuant
to this subpart B, as provided in section
1369D of the 1992 Act (12 U.S.C. 4623).

(b) Exhaustion of administrative
remedies. In connection with any issue
for which an Enterprise seeks judicial
review in connection with an action
described in paragraph (a)(1) of this
section, the Enterprise must have first
exhausted its administrative remedies,
by presenting all its objections,
arguments, and information relating to
such issue for OFHEO’s consideration
pursuant to § 1777.21(a)(2), as part of
the Enterprise’s response to OFHEO’s
notice of capital classification, or
pursuant to § 1777.25, as part of the
Enterprise’s response to OFHEQO’s notice
of intent to issue an order.

(c) No stay pending review. The
commencement of proceedings for
judicial review of a final capital
classification or order as described in
paragraph (a)(1) of this section shall not
operate as a stay thereof.

§1777.28 Appointment of conservator for
a significantly undercapitalized or critically
undercapitalized Enterprise.

(a) Significantly undercapitalized
Enterprise. At any time after an
Enterprise is classified as significantly
undercapitalized, OFHEO may issue an
order appointing a conservator for the
Enterprise upon determining that:

(1) The amount of core capital of the
Enterprise is less than the minimum
capital level; and

(2) The alternative remedies available
to OFHEO under the 1992 Act are not
satisfactory.

(b) Critically undercapitalized
Enterprise—(1) Appointment upon
classification. Not later than thirty days
after issuing a final notice of capital
classification pursuant to § 1777.21(a)(3)
classifying an Enterprise as significantly
undercapitalized, OFHEO shall issue an
order appointing a conservator for the
Enterprise.

(2) Exception. Notwithstanding
paragraph (b)(1) of this section, OFHEO
may determine not to appoint a
conservator if OFHEO makes a written
finding, with the written concurrence of
the Secretary of the Treasury, that:

(i) The appointment of a conservator
would have serious adverse effects on
economic conditions of national
financial markets or on the financial
stability of the housing finance market;
and

(ii) The public interest would be
better served by taking some other
enforcement action authorized under
this title.

(c) Judicial review. An Enterprise for
which a conservator has been appointed
pursuant to paragraph (a) or (b) of this
section may seek judicial review of the
appointment in accordance with section
1369(b) of the 1992 Act (12 U.S.C.
4619(b)). Except as provided therein, no
court may take any action regarding the
removal of a conservator or otherwise
restrain or affect the exercise of the
powers or functions of a conservator.

(d) Termination—(1) Upon reaching
the minimum capital level. OFHEO will
issue an order terminating a
conservatorship appointment under
paragraph (a) or (b) of this section upon
a determination that the Enterprise has
maintained an amount of core capital
that is equal to or exceeds the minimum
capital level.

(2) In OFHEO’s discretion. OFHEO
may, in its discretion, issue an order
terminating a conservatorship
appointment under paragraph (a) or (b)
of this section upon a determination
that such termination order is in the
public interest and may safely be
accomplished.

Dated: January 18, 2002.
Armando Falcon, Jr.,

Director, Office of Federal Housing Enterprise
Oversight.

[FR Doc. 02—1842 Filed 1-24—-02; 8:45 am)]
BILLING CODE 4220-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-198-AD; Amendment
39-12607; AD 2002-01-13]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes, that currently requires
inspections to detect cracking and
corrosion of the aft trunnion of the outer
cylinder of the main landing gear (MLG)
and various follow-on actions. That AD
also currently requires termination of
the inspections by repairing the outer
cylinder and installing new aft trunnion
bushings. This amendment prohibits the
use of a particular corrosion inhibiting
compound during accomplishment of
the terminating action. This action is
necessary to prevent the collapse of the

MLG due to stress corrosion cracking of
the aft trunnion of the outer cylinder.
This action is intended to address the
identified unsafe condition.

DATES: Effective March 1, 2002.

The incorporation by reference of
Boeing Service Bulletin 767-32A0148,
Revision 2, dated November 30, 2000, as
listed in the regulations, is approved by
the Director of the Federal Register as of
March 1, 2002.

The incorporation by reference of a
certain publication, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
February 16, 1996 (61 FR 3552,
February 1, 1996).

The incorporation by reference of a
certain other publication, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
November 29, 1996 (61 FR 55080,
October 24, 1996).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: ]ohn
Craycraft, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2782;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 96—-21-06,
amendment 39-9783 (61 FR 55080,
October 24, 1996), which is applicable
to certain Boeing Model 767 series
airplanes, was published in the Federal
Register on August 24, 2001 (66 FR
44553). The action proposed to continue
to require inspections and various
follow-on actions to detect cracking and
corrosion of the aft trunnion of the outer
cylinder of the main landing gear
(MLG). The action also proposed to
continue to require termination of the
inspections by repairing the outer
cylinder and installing new aft trunnion
bushings. Finally, the action proposed
to prohibit the use of a particular
corrosion inhibiting compound during
accomplishment of the terminating
action.
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Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Supersede Multiple ADs

One commenter requests that the FAA
revise the proposed AD to supersede AD
96-21-06, AD 95-19-10, amendment
39-9372 (60 FR 47689, September 14,
1995), and AD 95—-20-51, amendment
39-9398 (60 FR 53109, October 12,
1995), with one AD. The commenter
sees no benefit in having four ADs (i.e.,
the three listed previously and the
proposed AD) that address the same
area of the aft trunnion of the MLG on
Model 767 series airplanes. The
commenter states that superseding all of
the ADs related to the aft trunnion
would ease the administrative burden
and simplify the recordkeeping
associated with these ADs.

The FAA does not concur with the
commenter’s request. We note that this
AD does supersede AD 96—21-06, one of
the ADs to which the commenter refers.
We also note that the applicability
statements of all three ADs differ; that
is, all three ADs apply to different
groups of airplanes. With this in mind,
combining the three ADs into one
superseding AD would result in a
lengthy, highly complex AD, which may
be confusing for operators. For this
reason, we find that a combined AD
would be likely to impose more of an
administrative and recordkeeping
burden, rather than less of one, as the
commenter suggests, and could increase
the potential for recordkeeping
mistakes. For these reasons, we find it
inappropriate to supersede the three
ADs listed above with a single AD
action. No change to the final rule is
needed in this regard.

Refer to Alternative Terminating Action

The same commenter presents an
alternative if we do not agree to
supersede the three ADs identified
previously. It asks that we revise
paragraph (e) of the proposed AD to
refer to Part 4 of Boeing Service Bulletin
767-32A0192, dated May 31, 2001, as
an acceptable terminating action for
paragraph (e) of the proposed AD. The
commenter states that the actions in Part
4 of that service bulletin are equivalent
to those in Boeing Service Bulletin 767—
32A0148, Revision 2, dated November
30, 2000, which is identified in
paragraph (e) of the proposed AD as the
appropriate source of service
information for the actions in that
paragraph.

We concur with the intent of the
commenter’s request. We agree that
accomplishment of “Part 4—
Terminating Action” of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 767-32A0192
terminates paragraph (e) of this AD. We
note that we have previously issued
another notice of proposed rulemaking
(NPRM), Rules Docket Number 2001—
NM-189-AD, which, if adopted, would
apply to all Boeing Model 767-200,
—-300, and —300F series airplanes.
Paragraph (i) of that NPRM specifies
accomplishment of the terminating
action in Boeing Alert Service Bulletin
767—-32A0192. In addition, paragraph (j)
of that NPRM states, “Accomplishment
of the actions specified in paragraph (i)
of this AD is considered acceptable for
compliance with the requirements of
paragraph (e) of AD 96-21-06,
amendment 39-9783.” The provision of
paragraph (j) of that NPRM applies to
paragraph (e) of this AD because this AD
supersedes AD 96—-21-06. Therefore, for
clarification, we have added a new
paragraph (h) to this AD to state that
accomplishment of “‘Part 4—
Terminating Action” of the
Accomplishment Instructions of Boeing
Alert Service Bulletin 767-32A0192
constitutes terminating action for
paragraph (e) of this AD. Paragraphs
subsequent to this new paragraph (h)
have been reordered accordingly.

Limit Area of Prohibition

One commenter recommends that the
proposed AD prohibit the application of
the corrosion inhibiting compound
Desoto 823E508 (Titanine JC5A) only on
the aft trunnion of the MLG. The
commenter notes that the wording of
paragraph (h) of the proposed rule
prohibits application of that compound
anywhere on an airplane. The
commenter states that service history
and laboratory test data have shown that
typical usage of this corrosion inhibiting
compound in thin layers (such as on
fasteners and faying surfaces) does not
promote corrosion.

While we neither accept nor reject the
commenter’s argument, we agree that
the unsafe condition associated with
this AD relates specifically to the aft
trunnion of the MLG. Therefore, it is
appropriate to limit the prohibition of
the application of the subject corrosion
inhibiting compound to the aft trunnion
of the MLG. Due to the addition of a
paragraph described previously,
paragraph (h) of the proposed AD has
been reordered as paragraph (i) in this
final rule, and we have revised that
paragraph accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 605 Model
767 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 200 airplanes of U.S.
registry will be affected by this AD.

The actions that are currently
required by AD 96—21-06 take
approximately 252 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts cost approximately
$9,510 per airplane. Based on these
figures, the cost impact of the currently
required actions on U.S. operators is
estimated to be $4,926,000, or $24,630
per airplane.

The prohibition of a certain corrosion
inhibiting compound, which is the only
new requirement of this AD, will not
change the cost impact on U.S.
operators from that associated with AD
96—-21-06.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT



Federal Register/Vol. 67, No. 17/Friday, January 25, 2002/Rules and Regulations

3607

Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9783 (61 FR
55080, October 24, 1996), and by adding
a new airworthiness directive (AD),
amendment 39-12607, to read as
follows:

2002-01-13 Boeing: Amendment 39-12607.
Docket 2001-NM-198—-AD. Supersedes
AD 96-21-06, Amendment 39-9783.

Applicability: Model 767 series airplanes
having line numbers 001 through 605
inclusive, on which the terminating action
required by paragraph (e) of this AD has not
been accomplished; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (j)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent collapse of the main landing
gear (MLG) due to stress corrosion cracking
of the aft trunnion of the outer cylinder,
accomplish the following:

Note 2: This AD is merely a restatement of
the requirements of AD 96—21-06,
amendment 39-9783, with one exception:
Only Revision 2, dated November 30, 2000,
of Boeing Service Bulletin 767-32A0148,
which disallows the use of Desoto 823E508
(Titanine JC5A) corrosion inhibiting
compound, may be used after the effective
date of this new AD. As allowed by the
phrase, “unless accomplished previously,” if
those requirements of AD 96—21-06 have
already been accomplished prior to the
effective date of this AD in accordance with
prior versions of that service bulletin, this
AD does not require that those actions be
repeated. However, the FAA is considering
the issuance of a separate rulemaking action
to further address the identified unsafe
condition on airplanes on which Desoto
823E508 (Titanine JC5A) was used.

Restatement of the Requirements of AD 96—
21-06

Inspections and Various Follow-On Actions

(a) Perform the inspections described in
paragraph III, Accomplishment Instructions,
of Boeing Alert Service Bulletin 767—
32A0151, dated November 30, 1995, or
Revision 1, dated October 10, 1996, to detect
cracking and corrosion of the aft trunnion of
the outer cylinder of the MLG at the time
specified in paragraph (a)(1), (a)(2), or (a)(3)
of this AD, as applicable. These inspections
are to be accomplished in accordance with
Figure 1 of the service bulletin. Repeat these
inspections thereafter at the intervals
specified in that service bulletin. To
determine the category in which an airplane
falls, the age of the outer cylinder of the MLG
is to be calculated as of February 16, 1996
(the effective date of AD 96—-03-02 R1,
amendment 39-9526). For airplanes on
which the age of the right MLG differs from
the age of the left MLG, an operator may
place the airplane into a category that is the
higher (numerically) of the two categories to
ease its administrative burden, and to
simplify the recordkeeping requirements
imposed by this AD. Once the category into
which an airplane falls is determined,
operators must obtain approval from the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, to move that airplane into
another category.

Note 3: The broken (dash) lines used in
Figure 1 of Boeing Alert Service Bulletin
767-32A0151, dated November 30, 1995, and
Revision 1, dated October 10, 1996, denote
“go to” actions for findings of discrepancies
detected during any of the inspections
required by this AD.

Note 4: Boeing Alert Service Bulletin 767—
32A0151, dated November 30, 1995, and
Revision 1, dated October 10, 1996, refer to
Boeing Alert Service Bulletin 767-32A0148,
dated December 21, 1995, and Revision 1,
dated October 10, 1996, for procedures to
repair the outer cylinder and replace the
bushings in the outer cylinder of the MLG
with new bushings.

(1) For airplanes identified as Category 3 in
paragraph I.C. of Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995, or Revision 1, dated October 10, 1996:
Perform the initial inspections within 30

days after February 16, 1996 (the effective
date of AD 96—03—-02 R1, amendment 39—
9526).

(2) For airplanes identified as Category 2 in
paragraph I.C. of Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995, or Revision 1, dated October 10, 1996:
Perform the initial inspections within 90
days after February 16, 1996.

(3) For airplanes identified as Category 1 in
paragraph I.C. of Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995, or Revision 1, dated October 10, 1996:
Perform the initial inspections prior to the
accumulation of 2% years since the MLG
outer cylinder was new or last overhauled, or
within 150 days after February 16, 1996,
whichever occurs later.

(b) If no cracking or corrosion is detected
during the inspections required by paragraph
(a) of this AD, accomplish the follow-on
actions described in Boeing Alert Service
Bulletin 767-32A0151, November 30, 1995,
or Revision 1, dated October 10, 1996, at the
time specified in the service bulletin. These
follow-on actions are to be accomplished in
accordance with that service bulletin.

(c) If any cracking is detected during the
inspections required by paragraph (a) of this
AD, prior to further flight, replace the outer
cylinder with a new or serviceable outer
cylinder in accordance with Boeing Alert
Service Bulletin 767-32A0151, dated
November 30, 1995, or Revision 1, dated
October 10, 1996.

(d) If any corrosion is detected during the
inspections required by paragraph (a) of this
AD, accomplish the follow-on actions at the
time specified in the “Corrosion Flowchart,”
in Figure 1 of Boeing Alert Service Bulletin
767—32A0151, dated November 30, 1995, or
Revision 1, dated October 10, 1996. The
follow-on actions are to be accomplished in
accordance with that service bulletin.

Terminating Action

(e) Unless previously accomplished in
accordance with paragraph (e) of AD 96-21—
06, at the time specified in either paragraph
(e)(1) or (e)(2) of this AD, as applicable,
repair the outer cylinder and replace the
bushings in the aft trunnion and crossbolt of
the MLG with new bushings, in accordance
with Boeing Service Bulletin 767-32A0148,
Revision 2, dated November 30, 2000.
Accomplishment of this repair and
replacement constitutes terminating action
for this AD, and for the requirements of AD
95-19-10, amendment 39-9372; and AD 95—
20-51, amendment 39-9398.

Note 5: Boeing Service Bulletin 767—
32A0148, Revision 2, dated November 30,
2000, refers to Boeing Component
Maintenance Manual (CMM) 32—11-40 for
certain procedures.

(1) For airplanes identified as Category 3 in
paragraph I.C. of Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995, or Revision 1, dated October 10, 1996:
Accomplish the repair and replacement
within 18 months after November 29, 1996
(the effective date of AD 96—-21-06,
amendment 39-9783).

(2) For airplanes identified as either
Category 1 or Category 2 in paragraph I.C. of
Boeing Alert Service Bulletin 767-32A0151,
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dated November 30, 1995, or Revision 1,
dated October 10, 1996: Accomplish the
repair and replacement at the time specified
in either paragraph (e)(2)(i) or (e)(2)(ii) of this
AD:

(i) Prior to the accumulation of 5%/ years
since the MLG outer cylinders were new or
last overhauled, or within 18 months after
November 29, 1996, whichever occurs later;
or

(ii) Prior to the accumulation of 7 years
since the MLG outer cylinders were new or
last overhauled, provided that
accomplishment of visual and non-
destructive testing (NDT) inspections at the
times specified in Figure 1 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767—-32A0151, dated
November 30, 1995, or Revision 1, dated
October 10, 1996, are repeated until the
repair and replacement are accomplished.

(f) Accomplishment of the inspection
requirements of this AD (in accordance with
Boeing Alert Service Bulletin 767-32A0151,
dated November 30, 1995, or Revision 1,
dated October 10, 1996) is considered
acceptable for compliance with AD 95-19—
10, amendment 39-9372; and AD 95-20-51,
amendment 39-9398.

New Requirements of This AD

(g) Except as provided by paragraph (h) of
this AD: As of the effective date of this AD,
only Revision 2, dated November 30, 2000,
of Boeing Service Bulletin 767-32A0148
shall be used to accomplish the actions
required by paragraph (e) of this AD.

(h) Accomplishment of the terminating
action (including removal of the existing
bushings, repair of the aft trunnion area of
the outer cylinder, and machining and
installation of new bushings) in accordance
with “Part 4—Terminating Action” of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767-32A0192, dated May
31, 2001, constitutes terminating action for
the requirements of paragraph (e) of this AD.

Use of Titanine JC5A Prohibited

(i) As of the effective date of this AD, no
person shall use the corrosion inhibiting
compound Desoto 823E508 (Titanine JC5A)
on the aft trunnion of the MLG on any
airplane.

Alternative Methods of Compliance

(j)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(2) Alternative methods of compliance,
approved in accordance with AD 96—-03-02,
amendment 39-9497; AD 96-03—-02 R1,
amendment 39-9526; AD 95-19-10,
amendment 39-9372; or AD 95-20-51,
amendment 39-9398; are approved as
alternative methods of compliance with this

AD except as required in paragraph (i) of this
AD.

Special Flight Permits

(k) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(1) Except as provided by paragraphs (a)
and (h) of this AD, the actions shall be done
in accordance with Boeing Alert Service
Bulletin 767-32A0151, dated November 30,
1995; Boeing Service Bulletin 767-32A0151,
Revision 1, dated October 10, 1996; or Boeing
Service Bulletin 767—-32A0148, Revision 2,
dated November 30, 2000; as applicable.

(1) The incorporation by reference of
Boeing Service Bulletin 767-32A0148,
Revision 2, dated November 30, 2000, is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 767-32A0151,
dated November 30, 1995; was approved
previously by the Director of the Federal
Register as of February 16, 1996 (61 FR 3552,
February 1, 1996).

(3) The incorporation by reference of
Boeing Service Bulletin 767-32A0151,
Revision 1, dated October 10, 1996; was
approved previously by the Director of the
Federal Register as of November 29, 1996 (61
FR 55080, October 24, 1996).

(4) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(m) This amendment becomes effective on
March 1, 2002.

Issued in Renton, Washington, on January
15, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02—1452 Filed 1-24-02; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30292; Amdt. No. 2090]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAP’s) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—

Copies of all SIAP’s, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aueronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: PO Box 25082
Oklahoma City, OK. 73125) telephone:
(405) 954-4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
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Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes SIAP’s. The complete regulatory
description of each SIAP is contained in
official FAA form documents which are
incorporated by reference in this
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 14 CFR 97.20 of the
Federal Aviation Regulations (FAR).
The applicable FAA Forms are
identified as FAA Form 8260-5.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAP’s, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport,
its location, the procedure identification
and the amendment number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. The
SIAP’s contained in this amendment are
based on the criteria contained in the
United States Standard for Terminal
Instrument Procedures (TERPS). In
developing these SIAPs, the TERPS
criteria were applied to the conditions
existing or anticipated at the affected
airports.

The FAA has determined through
testing that current non-localizer type,
non-precision instrument approaches
developed using the TERPS criteria can
be flown by aircraft equipped with a
Global Positioning System (GPS) and or
Flight Management System (FMS)
equipment. In consideration of the
above, the applicable SIAP’s will be
altered to include “or GPS or FMS” in
the title without otherwise reviewing or
modifying the procedure. (Once a stand
alone GPS or FMS procedure is
developed, the procedure title will be
altered to remove “or GPS or FMS” from
these non-localizer, non-precision
instrument approach procedure titles.)

The FAA has determined through
extensive analysis that current SIAP’s
intended for use by Area Navigation
(RNAV) equipped aircraft can be flown
by aircraft utilizing various other types

of navigational equipment. In
consideration of the above, those SIAP’s
currently designated as “RNAV” will be
redesignated as “VOR/DME RNAV”’
without otherwise reviewing or
modifying the SIAP’s.

Because of the close and immediate
relationship between these SIAP’s and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are, impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on January 18,
2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read:
Authority: 49 U.S.C. 106(g), 40103, 40106,

40113-40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

2. Amend 97.23, 97.27, 97.33 and
97.35, as appropriate, by adding,
revising, or removing the following
SIAP’s, effective at 0901 UTC on the
dates specified:

Effective February 21, 2002

Sacramento, CA, Sacramento Mather,
VOR or GPS RWY 4R, Orig-C,
CANCELLED

Sacramento, CA, Sacramento Mather,
VOR RWY 4R, Orig-C

Sacramento, CA, Sacramento Mather,
VOR/DME or GPS RWY 22L, Orig-C,
CANCELLED

Sacramento, CA, Sacramento Mather,
VOR/DME RWY 22L, Orig-C

Santa Ana, CA, John Wayne Airport-
Orange County, NDB or GPS RWY 1L,
Amdt 1A, CANCELLED

Santa Ana, CA, John Wayne Airport-
Orange County, NDB RWY 1L, Amdt
1A

Santa Ana, CA, John Wayne Airport-
Orange County, NDB or GPS RWY
19R, Amdt 1, CANCELLED

Santa Ana, CA, John Wayne Airport-
Orange County, NDB RWY 19R, Amdt
1

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, NDB or GPS RWY 13,
Amdt 15, CANCELLED

Fort Lauderdale, FL, Fort Lauderdale-
Ho